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BANKERS will read with interest the 
decision of the House of Lords in the 
Vagliano case, which will be found in 
the present issue of the JouRNAL. For 
want of time, nothing more than a cur- 
sory review has been attempted, but the 
decision speaks for itself, and will un- 
doubtedly have weight in the formation 
of judicial opinion on this side of the 
water. It is certainly gratifying to 
learn that the many risks which a banker 
now takes in determining the genuine- 
ness of paper presented for payment, 
are not to be increased by the adoption 
of a rule which would make him respon- 
sible, not only for his own mistakes, but 
for those of his depositor as well. 


Tue subject of regulation—and even of 
prohibition—of private banking is re- 
ceiving attention in a number of the 
State legislatures. Measures are pend- 
ing in Illinois, Michigan and Pennsyl- 
vania, looking to regulation of the busi- 
ness, while in South Dakota the legis- 
lature, following in the wake of North 
Dakota, has passed a total prohibitory 
law. The Supreme Court of North Dakota 
recently decided the act prohibiting 
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private banking in that State constitu- 
tional, but from many sections doubt 
regarding the constitutionality of such 
extreme legislation has been expressed. 
Reasonable regulation, it is claimed, is 
one thing, but total prohibition quite 
another. Inthe present number we dis- 
cuss, although not as fully or thoroughly 
as we would like, the right of a state 
legislature to totally prohibit, as distin- 
guished from the power to reasonably 
regulate, the business of private banking. 
In view of the tendency of recent leg- 
islation, this subject is of the greatest 
importance to more than four thousand 
private banks and bankers throughout 
the country. 


White the doctrine is apparently set- 
tled that national bank shares must be 
listed against the shareholders indivi- 
dually, and if assessed in lump against 
the bank, the latter can enjoin collec- 
tion, a decision of the Supreme Court 
of New Mexico in the present number 
is to be noted which, under the cir- 
cumstances of the case, denies the 
right of the bank to relief, although 
the shares were erroneously listed 
against the bank. This doctrine of in- 
dividual assessment has apparently led 
to trouble and dispute in many cases of 
erroneous assessment, and, our readers 
will remember several decisions and 
discussions upon the subject recently 
appearing in these pages. 

In a previous number was published 
a decision of the Federa! Court in Vir- 
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ginia, holding an assessment of shares 
in solide against a national bank in- 
valid, and enjoining collection at the in- 
stance of the bank. 

Cases of similar purport were collec- 
ted in an article appearing in the same 
number,* and in subsequent numbers + 
cases submitted by bankers involving 
ing the question of liability of the bank 
for taxes, where there had been an erro- 
neous assessment against the bank, and 
whether the tax list was susceptible of 
correction after the lapse of one or two 
years, receive consideration. 

To all who have followed and been in- 
terested in these questions, the decision 
now published will be of interest. The 
court does not deny the doctrine that 
national bank shares should be assessed 
against the individual shareholders, but 
it refuses to enjoin the tax collector al- 
though the shares are taxed as the prop- 
erty of the bank, because the error 
made in the method of taxation is said 
to be the error of the bank, and it, and 
not the public, should therefore be made 
to suffer the consequences of the mis- 
take. 


THE attention of investors in muni- 
cipal bonds is directed to a decision 
from Kansas published in this issue, in- 
volving the validity of certain municipal 
bonds which a tired trustee, charged 
with their execution, had signed by 
proxy. The Kansas law requires that 
township bonds shall be signed by the 
township trustee and clerk. In the exe- 
cution of certain township bonds the 
rustee pleaded nervousness and poor 
enmanship. and another person signed 
is name for him. 


*See 3; Banking Law Journal, 310, 317. 


4 B. L. J. 29, 129. 
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In a suit on the coupons the township 
contended that the bonds were invalid 
for this reason, but the court sustains 
their validity. Coupled with this, how- 
ever, the judge thus characterizes the 
proceeding: 

From the cases above cited I am led to the conclu- 
sion that the signature of James D. Downing, trustee 
to the bonds and coupons, must be held valid, but 
while doing so I cannot forbear to condemn this prac- 
tice as reprehensible. No cautious, business man 
would either issue or receive bonds executed in this 
manner. It doubtless is susceptible of proof that this 
is not the writing of J. D. Downing, and several of 
the parties to the transaction are already dead. Itis 
shameful that the holders of municipal bonds should 
risk investments on the life or memory of a living 
witness with no other evidence of the transaction. Be- 


sides it opens the door to fraud and perjury, and casts 
a cloud of suspicion on the transaction. 


Ir is usual when a bank fails, or a 
railroad accident or other disaster oc- 
curs, for the subject to receive a general 
overhauling in the press, including dis- 
cussion of existing methods and how 
they may be improved upon, and this 
discussion in public view of the general 
subject, with a view to greater safety, is 
in many respects a wholesome practice, 
for taking a failed bank, for example, 
the cause of loss is pointed out, the 
weak spot disclosed, and from the ex- 
perience shown, like disaster may be 
averted. The recent impairment of the 
capital of the nine months old Washing- 
ton National Bank of New York City— 
capital $300,000; impairment one-half— 
has proved no exception to the rule, and 
the causes of, and conditions underly- 
ing, the loss, have received general con- 
sideration. The generally conceded 
cause in this instance was the bad judg- 
ment of the managing officer in making 
loans upon insufficient security, but we 
note with interest a thoughtful discus- 
sion in a late issue of the Financial 
Chronicle, which, while admitting bad 
judgment to be the direct cause of loss, 
goes beyond this, and finds the under- 
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lying cause in the difficulty which any 
new bank of small capital must find at 
the present time in gaining a foothold 
in the city of New York. The Chronicle 
advances the proposition that a ‘‘ man- 
agement which started out with the pur- 
pose of conducting the affairs of such 
an institution on what would generally 
be accepted as a conservative banking 
basis might better make a cash dividend 
of 100 per cent. to its stockholders before 
it opened its doors, because if it did not, 
it would never again be able to do it.” 


The principal reasons given for this con-— 


clusion are: A new bank must pay 2 
per cent. on deposits besides giving im- 
portant services, in order to compete 
with established banks; also pay 2 per 
cent tax on the market price of stock, 
while scarcely ever getting over five per 
cent. for loans; and the city now being 
occupied by well-equipped banks, there 
is no chance to draw away customers 


from the older and larger institutions 
without paying extra inducements than 
they, which it cannot afford to do; and, 
the Chronicle says: 


Putting a new competitor in among these well- 
equipped institutions, we do not care how capable the 
chief officer may be, forces it from the very nature of 
the struggle to take the very dregs of the business, or 
none at all, and to runa very large amount of risk. 


But, w:th all deference, it seems to us 
these views do not hold good in their 
entirety. Concede that certain portions 
of New York city are so well supplied 
with banking facilities that a new com- 
petitor would have a hard road to travel, 
this certainly cannot be said of the en- 
tire city. We pick up at random the 
Evening Post of March 31. 


A movement is under way to establish a new na- 
tional bank to fill the place of the defunct North 
River Bank. There is a demand for such an institu- 


tion from the former customers of the North River 


Bank in the region of Washington Market, to whom 
its location in their neighborhood was a convenience, 


And concerning the very Washington 
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National Bank, the underlying cause of 
whose failure it is argued were its com- 
petitive surroundings, so that the man- 
agement was required to take risky 
business, or none at all, we find in the 
Times of March 24 the following: 


The bank made a good start. At the close of its | 
first business day it had $103,000 in deposits. On Oct. 
20 following it reported $700,000 in deposits, with the 
names of 250 individual depositors and forty banks on 
its ledger. > . 

The case of the Washington bank, 
therefore, does not seem to afford an il- 
lustration of loss by reason of the un- 
productive and competitive field which 
it had—and which it is said all other new 
banks of small capital must have—in 
New York city, but, after all, the loss 
must be laid at the door of a bad tiller 
in that field. 

And, while what is stated by the 
Chronicle as to the gloomy outlook for 
any new bank in New York city, may be 
true of certain portions, it is equally 
true that in other localities, room exists 
wherein such new enterprises may flour- 
ish and thrive. 


AN interesting case is disclosed in 
Texas ‘‘abstracts” involving the taxa- 
tion of private bankers in that state and 
their right to deductions. Among other 
features, the court passes upon the right 
to exempt treasury notes. If treasury 
notes should be procured for the special 
purpose of evading taxation by the ex- 
change of taxable money or property, 
the benefit of exemption could not be 
had, but where a banker receives trea- 
sury notes in due course of business 
and holds them as a reserve fund, hav- 
ing accumulated the notes for a number 
of years, they remain non-taxable, al- 
though one purpose of selecting and re- 
taining them has been to escape taxa- 
tion upon that amount of money. 





200 THE BANKING 

In these days when well-known bank- 
ing and financial corporations seem to 
be failing with clotk-work regularity, 
involving loss of a portion or the whole 
of the capital stock, if not worse, the 
enraged stockholder naturally turns to 
the easy-going director for such redress 
as the law may afford him. But what 
is that redress? Under what circum- 
stances, and to whom, will the direc- 
tors’ liability be decreed ? These are 
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interesting questions, and they will be 
considered in a general way in our fol- 
lowing issue, in connection with a de- 
_cision by the Supreme Court of Ten- 
nessee, wherein the liability of bank 
directors to shareholders: for alleged in- 
attention, negligence and mismanage- 
ment, resulting in a bank’s insolvency, 
is fully considered. To bank directors 
our next number will, in many respects, 
be of especial interest. 


THE RIGHT TO PROHIBIT PRIVATE BANKING. 


The sustaining by the supreme court 
of North Dakota of the legislative en- 
actment which made banking an exclu- 
sive corporate franchise, and prohibited 
the carrying on of a banking business 
by individuals or¢firms unless incorpo- 
rated under the act* which, we see, has 
been followed by a similar enactment in 
South Dakota, gives rise to questions of 
the greatest importance, regarding the 
effect of the law upon private right. 
The motive of such legislation is plain. 
Banking carried on in a private capacity 
and without legislative regulation has 
proved detrimental to the public safety 
in particular cases; hence to remove the 
evil, the heroic remedy of total prohib- 
ition has been applied and provision 
made for the carrying on of the business 
as an exclusive corporate franchise. 
But, not questioning the motive, and in 
no way desirous of advocating or sus- 
taining any method of banking injurious 
to the public good, the question, never- 
theless, may be pertinently and properly 
asked, is not the total prohibition of 


*See decision, 4 B. L. J. 149, March 1, 1891. 


banking in a private capacity, as distin- 
guished from its reasonable regulation, 
beyond the power of a state legislature? 
Is it not such an invasion of the consti- 
tutional right of personal liberty as will 
render the law unconstitutional? 

The decision of the North Dakota 
court upholding the right of total pro- 
hibition is not without authority for its 
support. It is based on the following 
propositions: 


1» Thatthe business of banking, by reason of its 
very intimate relation to the fiscal affairs of the people 
and the revenues of the state, is and has ever been 
considered a proper subject of legislative control. 

2. hat no authority has ever questioned the right 
of legislature, in the exercise of police power, to regu- 
late, restrain and govern the business of banking. 

3. That in pursuance of the police power, a banking 
system for the state has been established making itan 
exclusive corporate franchise, as a necessary result of 
which, private banking is prohibited. 

4 As amatter of precedent, the legislative power 
to prohibit private banking altogether has never been 
questioned by the courts—certain cases being cited in 
which this power is recognized. 


If the proposition that the police 
power extends to the absolute control of 
the banking business and the total pro- 
hibition of private banking, is sound, 
and the authorities which support it, are 
conclusive of the subject, nothing more 
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need be said. The subject is settled. 
The power ot total prohibition exists in 
the law-making body, and it would be 
presumptious to discuss a settled doc- 
trine. But in view of the vast interests 
affected, and the many protests against 
the prohibitory law on the ground of in- 
justice and unconstitutionality, we may 
be pardoned for a brief inquiry into the 
subject. 

Eliminating for the present any direct 
authority there may be wherein the 
right to prohibit private banking is re- 
cognized, and proceeding to a general 
consideration of thesubject on principle, 
let us first quote certain general prin- 
ciples laid down by approved authoritits, 
concerning the right of personal liberty 
and the right and extent of power of the 
state government to exercise control 
over trades and professions. Earl, J.,* 
in defining personal liberty says: 

‘*Liberty, in its broad sense, as un- 
derstood in this country, means the 
right, not only of freedom from actual 
servitude, imprisonment or restraint, 
but the right of one-to use his faculties 
in all lawful ways, to live and work 
where he will, to earn his livelihood in 
any lawful calling, and to pursue any 
lawful trade or avocation. All: laws, 
therefore, which impair or trammel 
these rights, which limit one in his 
choice of a trade or profession, or con- 
fine him to work or live in a specified 
locality, or exclude him from his own 
house, or restrain his otherwise lawful 
movements (except as such laws may be 
passed in the exercise by the legislature 
of the police power) are infringements 
upon his fundamental rights of liberty, 
which are under constitutional protec- 
tion.” 

Mr. Tiedeman in his work on the 
Limitation of Police Power (§ 85) says: 
**It will probably not be disputed that 
every one has a right to pursue in a law- 
ful manner, any lawful calling which he 
may select. The state can neither com- 
pel him to pursue any particular calling 
nor prohibit him from engaging in any 
lawful business, provided he does so in 
a lawful manner. It is equally recog- 
nized as beyond dispute, that the state, 


*Matter of Jacobs, 98 N. Y. 98, 10. 
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in the exercise of its police power, is, as 
a general proposition, authorized to sub- 
ject all occupations to a reasonable reg- 
ulation, where such regulation is re- 
quired for the protection of public in- 
terests, or for the public welfare. It is 
also conceded that there is a limit to the 
exercise of this power, and that it is not 
an unlimited, arbitrary power, which 
would enable the legislature to prohibit 
a business, the prosecution of which in- 
flicts no damage upon others.” Again; 
‘*In the exercise of the police power, 
personal liability can be subjected to 
only such restraint as may be necessary 
to prevent damage to others or to the 
public. Police power, generally, is 
limited in its exercise to the enforce- 
ment of the maxim, sic utere tuo ut alie- 
num nonledas. Whenever, therefore, the 
prosecution of a particular calling 
threatens damage to the public or to 
other individuals, it is a legitimate sub- 
ject for.police regulation to the extent 
of preventing the evil.” But, this 
writer further points out ‘If it is un- 
constitutional to impose police regula- 
tions upon an innocent calling, it must 
be likewise unconstitutional to place an 
occupation under police restraint beyond 
what is necessary to dissipate the threat- 
ening evil. The legislature has the 
choice of means to prevent evil to the 
public, but the means chosen must not 
go beyond the prevention of the evil and 
prohibit what does not cause the evil.”’ 

For illustration of this, the keeping 
of a public gambling house is cited. 
This, in itself, being a public evil, the 
legislature may place it under whatever 
police control it may see fit, even to the 
extent of prohibition. But, not so with 
the profession of medicine, which is‘a 
proper and necessary calling, and if pur- 
sued only by men of skill, is a public 
benefit. The only evil in this case 
would be the admission of incompetent 
men to its practice. The police regula- 
tion of the practice of medicine, there- 
fore, must be confined to the evil, and 
any prohibition or other restrictive reg- 
ulation which went beyond the exclu- 
sion of ignorant or dishonest men would 
be unconstitutional. 

Here, then, we have the test by which 
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the legislative power over any legitimate 
private calling is to be measured. Zhe 
power ts limited to the extent of the evil. If 
the legislature prohibits what is not evil, 
it exceeds its power. Thus in Master of 
Jacobs,* the N.Y. legislature, presumably 
providing for the public health, prohib- 
ited the manufacture of segars and prep- 


aration of tobacco in any form in tene-. 


ment houses. The court declared the 
law unconstitutional on the ground that 
the preparation and manufacture of 
segars in the manner prohibited was not 
injurious to the public health, and it 
was therefore beyond the power of the 
legislature to interfere with the segar- 
maker's private calling. 

Coming now to the business of private 
banking—which we will assume to con- 
sist of deposit and discount, and not to 
include the note-issuing function—is 
this so different from any other private 
business of trust and profit, that while 
in others the legislature could not totally 
prohibit, but only reasonably regulate, 
private banking would fall exclusively 
within the legislative domain, even to 
the extent of annihilation? It is so 
stated by the North Dakota court. 


‘* By reason of its very intimate relation 
to the fiscal affairs of the people and the 
revenues Of the state” the: legislature 
here, different from other private call- 


ings, can exercise supreme control; 
here, it can more than regulate, it can 
prohibit. But we fail to see how the 
mere receiving of deposits from others, 
and making of loans and discounts, 
under proper regulations, is any more a 
matter of speciait concern of the state 
than many other trades or professions 
as to which no such claim ismade. The 
only reason for this alleged anomalous 
governmental right of supreme control 
would lie in the fact that part of the 
business of the banker is to receive on 
deposit the money of suck of the public 
as may be his customers, and conse- 
quently the government, in the interests 
of the public generally, has a right to 
say whether he can do this at all in his 
private capacity. But if this wasa valid 
reason for exclusive governmental con- 
trol, the same thing would have to hold 


#98 N. Y. 98. 
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good, which it does not, in numerou® 
other private callings, the pursuit o 
which involves a trust relation, ard the 
custody of the funds or property of 
others. To the lawyer is committed the 
money interests, either in cash for in- 
vestment, or in suit for prosecution, of 
a hundred clients. To the factor, the 
goods of a hundred shippers for sale and 
account of proceeds. To the broker, 
the money of a hundred capitalists for 
investment. To the warehouseman, the 
grain of numerous owners for storage. 
To the private carrier, the custody of 
the valuables of a multitude for safe 
carriage. If the private banker can be 
totally prohibited from receiving depos- 
its and pursuing his special calling, 
equally, it would seem, the right of 
total prohibition in a private capacity 
would exist with reference to these other 
pursuits; and yet that the legislature 
has no such power will scarcely be de- 
nied. In these, as in private banking, 
the entrustment of the property or 
money by the principal and owner to 
the lawyer, factor, broker, warehouse- 
man, carrier or banker, in their private 
capacity, is a matter of private concern, 
done in the exercise of the owner's judg- 
ment and discretion, in pursuance of 
personal trust and confidence, at his 
own personal risk, and involving no 
evil or deceit on the part of the recip- 
ient. Without elaboration of argument 
it would seem that the conduct of the 
business of discount and deposit by a 
private banker was in no respect a sub- 
ject of greater governmental control or 
regulation than numerous other private 
callings of trust and profit. 

Granting this, and placing the busi- 
ness of private banking in the same cat- 
egory with other private callings of a 
similar nature, it is subject to the same, 
and no greater, degree of governmental 
regulation than such others. And this, 
we have seen, extends not to total pro- 
hibition where the business is not in 
itself evil, but only to such restraint or 
regulation as is necessary to remedy the 
evil in its unregulated pursuit. 

That the conduct of the business of 
private banking by the receipt of depos- 
its and the making of loans and dis- 
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counts is not in itself evil, is apparent. 

Legitimate banking is a benefit, not a 
detriment, to any community, and its 
pursuit in a private capacity by individ- 
uals or firms of experience and integrity 
is not a menace to the public safety or 
welfare, but just the reverse. The 
proposition, we believe, will not be dis- 
puted that private banking, properly 
carried on, is not in itself evil but bene- 
ficial. This is proved by the large 
number of private institutions of estab- 
lished reputation all over the country. 
On principle, therefore, there would 
seem to be no basis for total prohibi- 
tion, for police legislation, we have 
seen, can go no farther than to remedy 
the evil. 

But as in other legitimate callings, so 
with banking, corporate as well as pri- 
vate, persons of inexperience, or worse, 
of dishonesty and lack of scruple, some- 
times gain foothold in its conduct, and 
danger to the public results. In bank- 
ing corporations, organized under gen- 
eral laws, the organic law usually pro- 
vides for governmental supervision, or 
regulation of condition; but private 
bankers, as a class, have not been sub- 
jected to the same degree of govern- 
mental control. 

Here, then, is the proper domain of 
legislative action; not prohibition, but 
reasonable regulation of the business in 
view of the necessities of the public and 
its safety. In some of the states legis- 
lative regulation has already been estab- 
lished. It is outside of the purpose here 
to go into the question of what regula- 
tions may, or may not, be lawfully 
made. We treat now simply the ques- 
tion of prohibition. In general, admit- 
ting the right of legislatures to regulate 
the business of private banking in such 
manner and to such extent as is neces- 
sary to guard the public from danger, 
we think, on general principles, it has 
been shown that power ends here, and 
cannot extend to total prohibition, 

But the supreme court of North Da- 
kota say that, under the power to regu- 
late, the legislature has made banking 
an exclusive corporate franchise, under 
which the business of banking may be 
conducted in a manner safe to the pub- 
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lic, and, as a consequence, this method 
of regulation necessarily involves the 
prohibition of all other forms of bank- 
ing, including private banking. 

We quote their language: 


The relator, however, complains that Section 27 does. 
not merely regulate; it goes further, and prohibits in- 
dividuals from banking in a eat capacity. But 
the prohibition of private bank necessarily results 
from the inauguration of a banking system for the 
state, in which the business is made an exclusive cor- 
porate franchise; 7. ¢., a business which can be carried 
on only by those who become incorporated and are 
willing to subject their business to the restraints and 
safeguards found in the banking law under which 
they acquire the at to carry on such business. It 
would avail little, in our view of the matter, to pro- 
vide salutary rules and wholesome safeguards for the 
business of banking when carried on by a corpora- 
tion, if at the same time vate persons, firms and 
corporations are permitted to carry on the business 
unhampered by such restrictions and safeguards. 


But this is prchibition under the guise 
of regulation, and prohibition is some- 
thing which general principles teach the 
legislature cannot do. If private bank- 
ers are sought to be regulated in the 
conduct of their business, and the 
method adopted is prohibition and not 
regulation, the method adopted is de- 
fective and should be changed. It 
should not be upheld at the expense of 
private right. 

Suppose a noted public man, whose 
services had been, and promised to be, 
of great benefit and value to the com- 
munity, should suddenly become insane, 
and his malady take such shape that he 
became dangerous to tne public when at 
large. <A doctor is cailed in and sees 
two ways of curing the vice within him. 
One’by killing the patient, the other by 
sparing his life. What would we think 
of that doctor if he pursued the former 
method? Does it not strike one that the 
methods of the North Dakota legislature 
in killing the business of private bank- 
ing, in order to kill the vice which in 
some instances might spring out of its 
unrestricted pursuit, closely resembles 
that of the doctor? If so, is it the right 
method? Is it constitutional? Should 
the court sustain it? 

From the general principles and 
views which have been stated, it would 
seem reasonable to conclude that a state 
legislature, in the exercise of its police 
power over private callings, could go no 
further in the regulation of the business 
of a private banker, than would be nec- 
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essary to protect the public from any 
danger which might arise from its un- 
regulated pursuit; and that its power 
over the calling would fall far short of 
total prohibition. 

But the foregoing conclusions have 
been arrived at, irrespective of direct 
authority, and as we stated in opening, 
authority does exist which recognizes 
the right of legislature to totally pro- 
hibit private banking. It remains to 
consider this authority. The supreme 
court of North Dakota cite the following 
passage from Morse on Banking, and 
cases which follow in support of their 
decision. 

“At common law, the right of banking pertains 
equally to every member of the community. Its free 
* exercise can be restricted only by legislative enact- 
ment; but that it legally can be thus restricted has 
never been questioned. After laws upon the subject 
have been passed, the business must be undertaken 
and conducted in strict accordance with all the pro- 
visions contained in them. Itis not in its nature a 
corporate franchise, thoughit may be made such by 
legislation, and individuals may prohibited from 
transacting it, either altogther in all its departments 
or partially in any specified ones. A law which for- 
bids the carrying on of ‘any kind of pervs ee | business,’ 
is a total prohibition against each particular depart- 
ment of the business. though conducted singly, and 
may be infringed equally by exercising any separate 
one of the various banking functions as by exercising 
all.” (Morse, 2 Ed. p.r.) 

And the following authorities are 
cited: People v. Barton, 6 Cow., 290; 
People v. Insurance Co., 15 Johns., 358; 
People v. Brewster, 4 Wend., 498; Pen- 
nington Vv. Townsend, 7 Wend. 276; Hail- 
lett v. Harrower, 33 Barb., 537; ance v. 
Hemphill, 1 Ala., 551: Austin v. State, 10 
Mo., 591. The court says: 

It is clear from these citations that the matter of 
regulating and prohibiting private banking, and all 
banking not expressly authorized by law, is strictly 
within the legislative discretion, under that branch of 
the police power relating to the public safety, and 
that the courts will not interfere and declare such leg- 
islation unconstitutional as an invasion of individual 
rights. 

The chief basis of authority above de- 
clared to exist, upholding the legislative 
right to prohibit private banking is to be 
found in early cases in New York state. 
Certain legislation was early enacted, 
and subsequently repealed, aimed at 
private banking. By act of 1804, re- 
enacted in 1813, it was provided 

No person unauthorized by law, can become a mem- 
ber of an association etc. or proprietor of any — or 


fund for issuing notes, receiving deposits, making dis- 
counts, or transacting other banking business. 


It having been held under this statute 
that the act only applied to associations 
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or companies formed for banking pur- 
poses, and not to an individual who car. 
ried on banking alone* it was subse- 
quently enacted in 1818 that 


No person, association or body corporate, shall keep 
- office of deposit for discounting promissory notes 
or for carrying on any kind of banking business, or 
issue bills or promissory notes as private bankers, un- 
less specially authorized by law. 


This total prohibition of private bank- 
ing unless specially authorized continued 
until 1837 when it was enacted that, 


So much of tit. 20 c. 20, pt. : of the revised statutes 
as prohibits persons not incorporated, from keeping 
offices for receiving deposits, or discounting notes or 
bills, is repealed. 


Which we see restored the right of 
deposit and discount to private bankers. 
Under the former restraining acts, sev- 
eral cases were decided in which the 
power of legislature to prohibit entirely 
the private conduct of the banking 
business was tacitly as$umed, and in 
some, this was specially stated. But. in 
none of these cases, so far as our exam- 
ination has gone, was the point of total 
prohibition as an invasion of private 
right, made an issue and urged against 
the validity of the statute, or specially 
discussed by the court. 

In Attorney General v. Utica Ins. Co., 2 
Johns., 371, the point at issue was 
whether under the act of 1804, a court 
of chancery had jurisdiction to restrain 
a corporation from banking, when un- 
authorized. Chancellor Kent in decid- 
ing taat the remedy against the corpora- 
tion was at law, said this upon the sub- 
ject of the prohibitory legislation. 


“The right of banking was formerly a common law 
right, belonging to individuals, and to be exercised at 
their pleasure. Butthe legislature thought he by 
the restraining act of 1804, and which has been since 
re-enacted, to take away that right from all persons 
not specially quthorioed by law. Banking has now be- 
come a franchise derived from the grant of the legis- 
lature, and subsisting only in those who can produce 
the grant.” 


In the same case, People v. Utica Jus. 
Co., 15 Johns., 353, the point at issue 
being whether an-information in the na- 
ture of a guo warranto would lie against 
a corporation for illegally carrying on 
banking operations, Thompson, C. J. 
said: 


“It may safely be admitted that formerly the right 
of banking was a common law right belonging to in- 
dividuals, and to be exercised at their pleasure. It 
cannot, however, admit of a doubt that the legislature 
ae authority to regulate, modify or restrain this 
right.” 


* Bristol v. Barker, 14 Johns, 20r6 
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In People v. Bartow, 6 Cow. 290, the 
restraining act of 1818 was tacitly as- 
sumed to be valid, the court passing on 
the sufficiency of a declaration there- 
under, and deciding that an individual 
who kept an office of discount, though 
not for any other purpose, was liable to 
the penalty. 

In another case, People v. Brewster, 4 
Wend. 498, the validity of the act was 
tacitly acknowledged, and the court held 
it was ‘‘ not intended to prohibit indi- 
viduals or corporations from lending 
their own proper funds upon promissory 
notes by way of discount or otherwise. 

The evil to be suppressed was unau- 
thorized banking—the keeping of an of- 
fice of deposit for the purpose of carry- 
ing on any kind of banking business.” 


And in Pennington v. Townsend, 7 Wend.- 


276,it was held that a banking company 
incorporated in New Jersey, could not 
carry on business unless authorized. 
But Ziving to these judicial decisions, 
and the expressions quoted therefrom, 
their full force, and conceding that all 
the New York cases cited recognize, 
without question, the right of the legis- 
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lature to make such prohibitory enact- 
ments, the cases and expressions are far 
from satisfactory as conclusive judicial 
precedents which establish such an im- 
portant doctrine. The private right to 
pursue a lawful calling in a lawful man- 
ner is a sacred thing. Private banking 
is alawful calling, and the right of the 
individual to pursue it was conceded at 
common law. Where has the subject of 
the legislative power to totally deprive 
the individual of this right, received that 
thorough and weighty judicial consider- 
ation necessary before the settlement of 
such animportant doctrine? Not in the 
early decisions of the New York courts 
which constitute the foundation for 
North Dakota’s judicial utterance. In 
none of them was the point specially at 
issue. In all, the right was tacitly as- 
sumed to exist. Will not the courts be 
likely, in future considerations of this 
subject, to apply the principles we have 
heretofore quoted and hold legislative 
control over the business of private 
banking, limited to such reasonable reg- 
ulation as is necessary for the public 
safety? 


THE VAGLIANO CASE 


The case of Vagliane v. The Bank of 
England, being a controversy between 
bank and depositor as to who should 
stand the loss of the enormous amount 
of £71,500, paid by the bank on bogus 
indorsements of the depositor’s genuine 
acceptances of forged drafts, which went 
against the bank in the lower English 
courts* has finally been decided by the 
highest judicial tribunal in England, the 
House of Lords, in the bank’s favor. 
By reason of the importance of the 
questions involved to all holding the re- 
lation of bank and depositor, and in 
view of the magnitude of the money loss 
to be sustained by one or the other, this 
case has awakened unusual interest 
among bankers in this country, and we 


are pleased to be able to place its final 





*See decision High Court of Appeal, 1 BANKING L. J. 
186, affirming decision of Queens Bench Division, 
High Court of Justice. 


result before them at an early date. 

For a full statement of the facts, the 
published case may be consulted. In 
brief general outline, Vagliano, the de- 
positor, had in his employ a confidential 
clerk, who had charge of the foreign 
correspondence. The clerk forged the 
name of a Russian correspondent, Vu- 
cina, who had unlimited credit with 
Vagliano, to a number of drafts, and by 
reason of certain surrounding devices, 
obtained the latter’s acceptance of them, 
payable at the Bank of England. Pos- 
sessing these genuine acceptances, the 
clerk then wrote the payee’s name, that 
of another correspondent of Vagliano, 
and the money was obtained over the 
counter of the bank, sometimes by him 
personally, sometimes by a person em- 
ployed by him. Two principal defences 
to the depositor’s suit were made by the 
bank. 
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1. Protection by the Bills of Exchange Act of 1882 
(45 and 46 Vic. c. 61,§ 7, subsec. 3) which enactswith ref- 
erence to bills of exchange that “ where the payee is a 
fictitious or non-existing person,the bill may be treat- 
ed as payable to bearer.” 


2. Vagliano had been guilty of such negligence as 
excused the bank and disentitled him from insisting 
that the payments had been made without authority. 


The principal question at issue in the 
court of appeal, whose judgment is now 
reversed, was whether the bills (caliing 
them such for convenience) were to be 
considered as payable to bearer under 
the provision of the Bills of Exchange 
Act that ‘‘ where the payee is a fictitious 
or non-existent person, the bill may be 
treated as payable to bearer.” If payable 
to bearer, the bank’s payments would 
have been justified: 

A majority of the court of ° appeal 
(Lord Esher, Master of Rolls, dissenting) 
reached the conclusion that the payees 
were not ‘‘ fictitious.” They reviewed 
the law merchant as it existed pre- 
* vious to the passage of the Bills of Ex- 
change Act, and asserted that the com- 
mon law rule that a bill drawn to the 
order of a fictitions or non-existing 
payee is in effect payable to bearer, was 
based upon the law of estoppel, and ap- 
plied only against the parties who at the 
time they became liabte on the bill were 
cognizant of the fictitious character,, or of 
the non-existence of the supposed payee. 
Consequently, it would not apply to a 
case where the acceptor was ignorant 
that the payees were fictitious. This 
being the rule at common law, the court 
then proceeded to interpret the provis- 
ions of the section cited, reaching the 
conclusion that it did not change the ex- 
isting law in this respect, and conse- 
quently under the statute a bill whereon 
the payees were fictitious would not be 
treated as payable to bearer where the 
acceptor was ignorant of the fact. 

But, whatever the interpretation of the 


section, the court below considered 
that, in fact, the payees, being a real 
and known firm, were not fictitious, but 
real payees. This being so, neither the 


. rule of the law merchant nor the statute ~ 


would apply in any event, but the in- 
struments not being payable to bearer, 
the bank, having paid on forged in- 
dorsements, must, in the absence of any 
other ground of defense, take the conse- 
quences. 

The Court of Appeal further ruled 
that the omission of the depositor to suf- 
ficiently supervise his clerk was not suf- 
ficient to charge him with the loss, that 
he was not thereby charged with negli- 
gence, and at the same time they de- 
clared there was negligence on the part 
of the bank in paying bills of so large an 
amount over the counter. Further, the 
depositor was held not guilty of negli- 
gence with respect to examination of 
pass-book and vouchers. 

The House of Lords, by a majority of 
six to two, reverse the previous judg- 
ments, and decide the controversy in 
favor of thebank. Three of the six lord 
justices, who favor reversal, have written 
opinions. Of these, we publish the 
leading opinion of the Lord Chancellor 
in full; and give a synopsis of the 
others. 

The main ground upon which the 
Lord Chancellor bases his judgment 
that the bank may charge the payments, 
it will be seen, are the misleading acts of 
the depositor. He also holds that under 
the English bills of exchange act, the 
instruments may be treated as payable to 
bearer and the payments thus justified. 
This latter ground of decision, being 
one of construction of an English stat- 
ute, is not of the same interest and im- 
portance in this country as the former, 
and principal, ground just stated, 
namely, that the acts of the depositor in 
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misleading the banker, justified the payments 
by the latter of his acceptances, although the 
indorsements thereon were spurious. This 
decision upon the facts of this case will 
be noted with great interest by all 
American bankers. It constitutes, so to 
speak, a nipping in the bud of the dan- 
gerous doctrine, planted by the lower 
court in the same (Vagliano), case, and 
nourished by the later decision of the 
teteree and lower court in New York in 
the Bedell case* that notwithstanding 
the original fault of the duped depositor 
in issuing purposeless and meaningless 
paper, thus arming and equipping the 
swindler with an implement of fraud and 
deception, payment thereafter upon 
forged indorsement by the bank was 
non-chargeable. The ordinary rule of 
law between bank and depositor is well 
known. Payment on a forged indorse- 
ment is without authority and cannot 
be charged. This rule, as it stands, 
placing the risk upon the banker of de- 
termining the genuineness of indorse- 
ments, is severe enough upon him, where 
the depositor is without fault. But add 
to the case, the original fault of the de- 
positor (as, for example, in the Bedell 
case, where depositors signed checks 
placed before them by a swindling clerk 
payable to non-existing persons with 
whom they supposed they were having 
dealings; or the Vagliano,. where the 
depositor accepted forged drafts, paya- 
bie to real parties, but not representing 
actual transactions with those parties) 
and the scales of justice favor the 
banker, notwithstanding the mistaken 
payment. In such a case the fact really 
is, there is no bill or check at all, which 
constitutes an order to pay on proper in- 
dorsement. There is no real payee and 
no real transaction, although the depos- 
itor may suppose there is such. Conse- 
quently, those cases which affirm the 


*See 3; BANKING L. J. 94; 4 de. 72. 
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banker’s liability to the depositor for 
payment on forged indorsement of orig- 
inally genuine checks and bills have no 
application to cases of this character. 

Pointing out that in the. present case, 
the authority to pay were written docu- 
ments, in the form of bills of exchange, 
though not in fact such, the Lord Chan- 
cellor. works out the result by the appli- 
cation of the principles of principal and 
agent. He says: 


“Apart from the particular machinery by which 
this transaction was effected, it will not be denied that 
a principal who has misled his agent into doing 
something on his behalf which the agent has honestly 
done would not be entitled to claim against the agent 
in respect of the act so done.” 


Omitting reference to the discussion 
which the opinion furnishes, the conclu- 
sion is reached that the principal is at 
fault in having misled the agent, and 
should therefore suffer the loss. The 
question of the bank’s negligence in the 
matter is considered and its liability de- 
nied, and the bank, irrespective of the 
Bills or Exchange act, is held entitled to 
judgment, under which act, however, the 
Lord Chancellor finds the same result 
could be reached. 

The Earl of Selborne also delivered 
a written opinion in which he pointed 
out that if the bills in question had been 


genuine, really signed by Vucina in 


favor of Petride (the payee) the case 
would have been governed by Rodarts v. 
Tucker,* but the signatures of Vucina 
were forged, the use of the name of Pe- 
tride as payee, was part of the fiction, 
and yet the bills were accredited by 
Vagliano to the bank as genuine. He 
says - 


“If the plaintiffs (Vagliano) misled the bank upon a 
material point, however innocently, and although 
they themselves had been deceived by the fraud 
which had been committed, I think that they, and not 
the bank, ought to bear the loss which has been the 
consequence.” 


*16 Q. B. 560, in effect, holding that payment on 
forged indorsement is without authority and cannot 
be charged. 
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And again 


“Your lordships have to deal with the case of an 
agent, not claiming any. title to or interest in the 
bills, but instructed by his principal to pay them. It 
is convenient to speak of them as bills, but properly 
speaking they had not (though they seemed to have 
and were represented by the plaintiffs as having) that 
character; they were accepted as such, but there was 
no real drawer and no real payee; and they were 
never negotiated. It is not (as I understand) disputed 
that there might, as between banker and customer, be 
circumstances which would be an answer to the 
prima facie case that the authority was only to pay to 
the order of the person named as payee upon the bill, 
and that the banker can only charge the customer 
with payments made pursuant to that authority. 
Negligence on the customer’s part might be one of 
those circumstances; the fact that there was no real 
payee might be another; and I think that a represen- 
tation made directly to the banker by the customer 
upon a material point, untrue in fact, (though 
believed by the person who made it to be true) and 
on which the banker acted by paying money which he 
would not otherwise have paid, ought also to be an 
answer to that prima facie case. If the bank acted 
upon such a representation in good faith, and accord- 
ing to the ordinary course of business, and a loss had 
in consequence occurred which would not have hap- 
pened if the representation had been true, I think that 
is a loss which the customer, and not the bank, ought 
to bear. I should be of that opinion on general prin- 
ciples; and the application of those principles is forti- 
fied, to my mind, in this particular case by the circum- 
stances under which the forgeries were committed, 
and the facts that the plaintiffs had large dealings 
with Vucina going on at the same time with the for- 
geries, in the course of which they accepted many of 
his genuine bills, all of which were in like manner ac- 
credited to and made payable at the bank; and that 
there were documents in the plaintiff’s possession (the 
true and the forged letters of advice from Vucina, 
and the forged bills themselves, when returned by the 
bank) from which, if attention had been paid to them, 
the fraud might have been discovered in an early 


stage.” 


Again quoting from the opinion of the 
Earl of Selbourne: 


“The risk of a genuine bil} being stolen and pre- 
sented with a forged indorsement, is one which, being 
of rare occurrence, and distributed over a large 
amount of business, bankers may be willing to run. 
But they are entitled to judge for themselves what 
risks they will run and the customer is not, in my 
opinion, entitled to tell the banker (in effect) that the 
risk is an ordinary one, and when it turns out to be 
otherwise, to put upon him another which, if the truth 
had been known, the banker, with his eyes open 
would not have undertaken. When, as in this case, 
the customer accredits the bills as genuine, and as 
coming forward in due course against him for pay- 
ment on certain days, the banker must, I think, be 

. considered to undertake the risk incident to bills of 
that description, and no more. If this would be true 
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of a single, much more of a series of bills of large 
amount, all successively authenticated to the banker 
in like manner by the customer who orders them to 
be paid. The judgment under appeal puts upon the 
bank a risk which it never was called upon, and never 
agreed, to undertake.” 


These extracts from the opinion of the 
earl of Selborne show the principal 
grounds upon which his judgment went 
in favor of the bank. Lord Herschell, 
also delivered a written opinion in ac- 
cord with the conclusion of the majority, 
but his opinion and conclusion are ex- 
clusively based upon the construction of 
the English statute and he does not find 
it necessary, therefore, to form a de- 
cisive opinion upon the other questions 
raised, but he adds: 


“TI do not desire to be understood as dissenting 
from the view entertained by some of your Lordships 
that, apart from the provisions of the statute, the 
facts of the present case afford sufficient grounds for 
arriving at the same decision.” 


Lords Watson, MacNaghten and Mor- 
ris were also of opinion that the judg- 
ment should be reversed. Lord Bram- 
well wrote a dissenting opinion, in 
which Lord Field concurred. 

The result of this case is a matter of 
congratulation for bankers. It shows 
that depositors cannot act as carelessly 
as they please in the conduct of their 
own business, and throw all the burden 
of correcting their mistakes upon their 
bankers. If depositors choose to sign 
checks or acceptances, trusting to the 
honesty of subordinates that the paper 
represents legitimate operations and is 
drawn in favor of parties to genuine 
transactions, without examining into the 
facts for themselves, it is only reason- 
able, in case they have been deceived, 
that they should stand the loss where 
the banker, their agent, in carrying out 
their misleading instructions, has paid 
their money upon bogus indorsements 
of the names of unreal payees. 
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LEGAL DECISIONS. 


TAXATION OF NATIONAL BANK 
SHARES—LISTING AGAINST 
BANK IN SOLIDO—WHEN BANK 
CANNOT ENJOIN COLLECTION. 


Supreme Court of New Mexico, Jan. 28, 
1891. 


ALBUQUERQUE NATIONAL BANK v. PEREA 
et al. 


1. The shares of stock of a national bank are taxable 
to the owners, and the bank is not liable primarily, or 
as the agent of the shareholders, under the act of con- 
gress, or the revenue laws of this territory, for the 
payment of a tax levied upon such shares. 

2. But if such bank, through its proper officers, vol- 
untarily list such shares as the property of the bank 
for taxation, and the taxing officers of the. territory, 
in pursuance of such erroneous listing, tax the same 
in the name of the bank, equity will not relieve the 
bank from the payment of such tax by enjoining its 
collection, in the absence of a proper application to all 
the statutory tribunals authorized to hear such matter 
and determine and grant the proper relief. 

3. Equity will not restrain by injunction the collec- 
tion of a tax on the ground of excessive valuation, un- 
less the party complaining has exhausted his legal 
remedies. 


(Syllabus by the Court.) ' 


Appeal from district court, Bernalillo 
county. 

William B. Childers, for appellant. £. 
L. Bartlett, Sol. Gen., for appellees. 


O’Brien, J. The complainant, on the 
3d day of November, A. D. 1888, filed 
his bill of complaint in the district court 
for the county of Bernalillo against the 
defendants, Jose L. Perea, sheriff and 
ex officio collector of taxes, and Clifford 
L. Jackson, district attorney, of said 
county, for the purpose of obtainingan in- 
junction restraining them from enforcing 
the collection of certain delinquent taxes 
assessed to the complainant. The bill, 
in substance, alleges, that complainant 
made due returns to the county assessor 


of all its property for taxation. Thatat 
such time it protested against the assess- 
ment of its property, to wit, its capital 
stock and surplus, at any higher rate of 
valuation than other property taxable in 
said county, and that it ought not to be 
assessed at its par value: that is, ‘‘ that 
its stock could not be assessed at par, 
and its surplus at its full money value, 
because other property in said county 
and territory is not assessed at its full 
value.” That the assessor, disregarding 
such protest, assessed said property at 
its fullvalue. That, upon complainant’s 
appeal from the action of the assessor to 
the board of county commissioners sit- 
ting as a board of equalization, the as- 
sessment on its surplus was reduced to 
85 per cent. of its par value, while that 
of its capital stock was left unchanged. 
That its property valuation then stood 
as follows; Capital stock, $100,000; 
surplus, $10,000; total, $110,000. The 
bill proceeds: 

” That ail other property in said county and ter- 
ritory is not assessed at nearly so high a valua- 
tion upon its actual value as said board of equal- 
ization -assessed your orator’s said property. 
That the average valuation of other property in 
the hands of individuals and other corporations 
in said county and territory does not exceed 
seventy per cent., and that it is so assessed sys- 
tematically and continuously by the said as- 
sessor of said county and said board of equaliza 
tion, and no valuation estimated upon its actual 
value of at least thirty per cent.” 

That bank-stocks in a neighboring 
county are assessed at less than 85 per 
cent. of their value. That such dis- 
crimination is inequitable, unjust, and 
unlawful. That the amount of taxes 
upon said equalized assessment is the 
sum of $2,189. That such amount, if 
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lawfully and equitably assessed, would 
be reduced to $1,532.30, which sum 
complainant brings into court, and 
tenders to defendant Perea. That said 
defendant refused to accept the same, 
and threatened to levy upon complain- 
ant’s property to enforce the payment of 
the full amount so assessed. The bill 
continues: 


‘*Your orator further alleges that, should it 
pay the sum so unlawfully demanded of it by 
virtue of said assessment, and bring suit at law 
for the recovery thereof as is illegal and unjust, 

‘such suit would be unavailing, for the reason 
that any judgment recovered by your orator 
against said county of Bernalillo or territory of 
New Mexico would be paid in warrants of the 
said county and territory, which said warrants 
are not worth their face value, but are sold upon 
the market ata discount, there being no funds 
in the treasury with which to pay the same, if 
presented.” 


The bill then informs the court of the 
legal effect of a forced sale of complain- 
ant’s property. Then follows the prayer 
for a writ of injunction, etc. On Nov. 
29, 1889, complainant, by leave of the 
court, filed a supplemental bill, contain- 
ing additional allegations, in substance, 
as follows: 


That the shares of its capital stock can only be 
assessed to the individual owners thereof, and 
are not subject to assessment and taxation as 
the property of the bank: that a large portion of 
such capital stock is owned by non-resident 
heads of families; that a large portion of com- 
plainant’s capital stock is invested in govern- 
ment bonds, etc. 


Defendants demurred to some and an- 
swered other portions of the bill. The 
parties then filed a stipulation in accord- 
ance with which the complainant struck 
from its original and supplemental bills 
all allegations that the assessor and 
board of equalization unjustly discrimi- 
nated in the valuation and assessment of 
complainant’s property. Defendants 
then withdrew their answer, and stood 
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upon their general demnrrer to the bills 
as amended. The demurrer was sus- 
tained, and judgment entered dismissing 
the bill. The cause is in this court by 
appeal from such judgment of dismissal. 

The appellant assigns as error: First. 
The order of the court below sustaining 
defendant’s demurrer to the supplemen- 
tal bill. Second. The demurrer did not 
answer the allegations that the assess- 
ment was upon the complainant’s cap- 
ital stock and surplus, and was in solido, 
and against complainant, and not 
against its shareholders, and was there- 
fore void. Third. The demurrer did 
not apply to the original bill, and the 
court therefore erred in dismissing the 
same. Fourth, Neither of the assess- 
ments for either of the years 1888 or 
1889, alleged to aave been made on the 
capital stock, surplus, and personal 
property of the complainant, against the 
complainant, and not against the share- 
holders, is valid, but they are void on 
their face, and both the assessor and 
board of county commissioners sitting 
as a board of equalization were wholly 
without jusisdiction to make the same; 
and the pretended tax-rolls referred to in 
complainant’s bills confer no authority 
on the defendant collector to enforce 
the payment of said tax assessment. 
We shall consider the four assignments 
together. 

The statutes of the territory (sections 
2822-2825, Comp. Laws, 1884) impose 
the duty upon the assessor to make a 
proper return of all taxable property in 
his county, and require all taxable in- 
habitants to furnish such assessor with 
a list of all their taxable property, duly 
verified. The complainant made and 
delivered to the assessor such list, em- 
bracing the property referred to in the 
bill, including the shares of its capital 
stock. A certain percentage was ex- 
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tended on all this property at its par 
value for the purpose of taxation. No 
complaint was ever made to the assessor 
or to the county board of equalization 
that complainant did not own the prop- 
erty so voluntarily listed. Its sole ob- 
jection was that its property had been 
assessed higher than similar property 
owned by other parties, and that such 
discrimination was illegal. The public 
officers had a right to assume that the 
bank had no other grievance to redress. 
It never hinted that it had been mistaken 
in listing the shares of its capital stock 
as its individual property instead of the 
property of its shareholders. In such 
case, when complainant had had ample 
opportunity to have its error corrected 
by the proper statutory tribunal, it 
would be unfair to the public interests 
to allow it for the first time in its sup- 
plemental bill in this suit to set up as 
the basis of a bill in equity to restrain 
the collection of a tax its own mistake 
that misied the revenue officers of the 
territory, and its subsequent negligence 
in failing to ask the proper tribunal to 
relieve it from the consequences thereof. 
Admitting that the shares of its capital 
stock should not be assessed in solido to 
it, but to the respective owners, accord- 
ing to interest, we hold that it cannot 
be heard in this suit to complain of such 
erroneous assessment. Complainant, 
and not the public, should be made .to 
suffer the consequences of such mistake. 
In considering the other points presented 
by the record, to-wit, that the property 
taxed was rated at a higher valuation 
than similar property owned by individ- 
uals and other private corporations, it 
does not appear that such property was 
valued higher than its market value, but 
that it was valued too high in compari- 
son with similar property owned by 
others. We holdthat suchinequaility alone 
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does not afford ground for equitable re- 
lief in the present case. It was com- 
plainant’s duty to apply to all the tribu- 
nals established by the laws of the terri- 
tory to grant the required relief. See 
chapter 73, Laws 1887. Failing in this, 
equity will not restrain the collection of 
the tax on account of such errors. 
Meyer v. Rosenblatt, 78 Mo. 495. If the 
county board refused complainant the 
reduction demanded, an appeal lay to 
the territorial board, and, having failed 
to take such appeal in the manner pre- 
scribed by the statute, complainant is 
not entitled to the relief sought. The 
foregoing views are, in our opinion, a 
sufficient answer to all the substantial 
grounds of error presented by the rec- 
ord. It follows that the judgment ap- 
pealed from is affirmed. 

McFir, Ler, Steps, and Freeman, JJ., 
concur. 


APPLICATION OF DEPOSIT— 
BANK’S DUTY TO INDORSER 
OF NOTE TO APPLY MAKER'S 
DEPOSIT IN PAYMENT—RE- 
LEASE OF INDORSER. 


Supreme Court of Pennsylvania, January 9, 
1891. 


BANK OF ALLEGHENY 
City v. ForeMAN. 


A bank which had discounted a note had, when it 
matured, funds of the maker on deposit applicable to 
the note, and sufficient to pay it; but the maker, who 
conceived that he had a defense against the payee, in- 
duced the bank not to charge the note to his account, 
but to bring suit against the payee, who was also in- 
dorser. Held, the deposit not being a special one, but 
subject to the depositor’s check, it was the duty of the 
bank to charge off the note against it, and by its fail- 
ure to do so, the indorser was discharged. 


Appeal from court of common pleas, 
Forest county. 
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C. Heydrick and Frank £. Bible, for ap- 
pellant. 7Z. /. Van Giesen and £. ZL. 
Davis, for appellee. 


Paxson, C. J. The plaintiff bank had 
discounted the note in controversy and 
was therefore the holder. At the time 
the note matured, John Shoup, the 
maker, had on deposit with the bank 
more than sufficient to have paid it; but 
Shoup, conceiving that he had a defense 
as against the payee, notified the bank 
not to charge it off against his account 
at maturity, and at the same time gave 
the bank a bond of indemnity to secure 
it in case it failed to recover against the 
indorser. Being thus indemnified, the 
bank did not charge the note to Shoup’s 
account, and brought this suit against 
the payee, who was of course indorser. 
The latter defended upon the ground 
that he was discharged as indorser by 
reason of the failure of the bank to col- 
lect it from the funds of the maker in its 
hands. The court below held that the 
indorser was liable, and. entered judg- 
ment against him for the amount of the 
note. The case is ruled by Bank v. 
Henninger, 105 Pa. St. 406. It was there 
held that 


‘* Where a bank is the holder of a note payable 
at the banking house, and upon its maturity the 
maker has a cash deposit in said bank exceeding 
the amount of this note, which deposit is not spec- 
ially applicable to a particular purpose, the bank is 
bound tocharge up the amount of the note against 
the deposit. In such case, the note is, in effect, 
a draft on the bank in favor of the holder, and 
in discharge of the indorser.” 


The case in hand comes directly with- 


in this rule. The money was there to 
the credit of the maker. It was not a 
special deposit, nor had it been specifi- 
cally appropriated to any other purpose. 


The maker could have drawn his money. 


out the day before the note matured. 
He might have turned it into a special 
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deposit, or he might have appropriated 
it to the payment of some. other note. 
As was said in Bank v. Henninger, supra: 


‘* There is no doubt as to the right of the de- 
positor to control his deposit up to the point 
where the rights of othersattach. He may draw 
it out by his check; he may apply it to a particu- 
lar purpose, by making it a special deposit, or by 
special directions communicated to the bank.” 

The learned judge below appears to 
have been misled by the following pass- 
age from the opinion in the case referred 
to: 

‘*It must be conceded that if the deposit had 
been special, or if, previous to the maturity of 
the note, any arrangement had been made be- 
tween the depositor and the bank, by which the 
bank had been forbidden to apply the money in 
its hands to the payment of these notes, the in- 
dorser would not be discharged.” 


The learned judge below has omitted 
the sentence immediately following, 
which explains what was meant by this 
language. As was held in Bank vz. 
Speight, 47 N. Y. 668: 


“*If before the maturity of the paper held by a 
bank against a depositor, an arrangement is 
made by which the bank agrees to hold the de- 
posit for a specific purpose, and not to charge 
the note against it, the bank may be regarded 
as a trustee, and the deposit special. In such a 
case, in the absence of fraud or collusion, an in- 
dorser upon such paper has no right to require 
the application of the deposit towards the pay- 
ment of the paper upon its maturity.” 


Considering the above paragraph asa 
whole, it will be seen that it means 
merely that where a depositor has made 
a special application or appropriation 
of his balance, and so notifies the bank, 
the latter cannot charge off the note 
against his deposit. This arises from 
the fact that a man may do what he will 
with his own so long as he retains con- 
trol of it. Here the depositor retained 
ful control over his deposit,—made no 
appropriation of it, but retained it, sub- 
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ject to his check; then, by a collusive 
arrangement with the bank, which was 
the holder, induced the latter to violate 
its duty to the indorser. It was an ar- 
rangement which the bank had no right 
tomake. That the deposit did not,in any 
sense, become a special one is shown by 
the fact that it remained in the bank sub- 
ject to Shoup’s check. Being so subject, 
it was the duty of the bank to charge off 
the note against it, and by its failure to 
do so the indorser is discharged. Judg- 
ment reversed. 


BANK AND DEPOSITOR—PA Y- 
MENT OF DEPOSITOR’S AC- 
CEPTANCES OF FORGED 
DRAFTS ON BOGUS INDORSE- 
MENTS—LIABILITY OF DEPOS- 
ITOR FOR MISLEADING BANK- 
ER. ; 


House of Lords, England, March 5, 1891. 


BANK OF ENGLAND v. VAGLIANO Bros, 


A confidential clerk of a depositor forged certain 
drafts purporting to be drawn by a firm of correspond- 
ents, and payable to another firm of correspondents, 
upon which he obtained the depositor’s acceptance. 
Thereafter he wrote the indorsements of the bogus 
payees and obtained payment from the bank over the 
counter. Ina suit by depositor against bank to com- 
~~ a credit of the amount so paid, the judgments of 

he Court of Appeal, and the High Court of Justice, Q. 
B. D., in the depositor’s favor are reversed, it ny | 

Heild,:. A principal who has misled his agent into 
doing something on his behalf which the agent has 
honestly done, is not entitled toclaim 7 "7 the agent 
in respect of the act so done; and the facts show that 
the depositor was guilty of such a misleading of the 
banker, as charged him with the loss. 

2. Section 7, subsection 3 of the English Bills of Ex- 
change act declaring that “‘ where the payee is a ficti- 
tious or non-existent person, the bill may be treated as 
payable to bearer” also has application, and author- 
ized the bank to charge the payments. 


Appeal from a decision of the Court 
of Appeal. 

The Attorney-General, Mr. H. D. 
Greene, Q.C., Mr. Pollard, and Mr. 
Bray appeared for the appellants, the 
Bank of England; and Sir Charles Rus- 
sell, Q.C., Mr. Finley, Q.C., and Mr. 
W. F. Holiams for the respondent, Mr, 
Vagliano, who trades under the name of 
Vagliano Brothers. 
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In this case, Mr. Vagliano, the plaintiff 
in the action and the present respondent, 
claimed that it might be declared that he 
was entitled to be credited by the appel- 
lants, the Bank of England, and the. 
defendants in the action, with the am- 
ount of £71,500 alleged by him to have 
been wrongly and without his authority 
debited to hisaccount. The facts of the 
case are as follows; The plaintiff has 
for many years carried on a very large 
business as a merchant and foreign 
banker, formerly in partnership with his 
brothers, and alone since May 14, 1887, 
when the firm as previously constituted 
was dissolved. His transactions with 
the defendants, his bankers, had prior 
to November, 1887, when his account 
was closed, been for a long period of 
great magnitude. In 1886, forexample, 
payments were made by them on his ac- 
count or on that‘of his firm, amounting 
in number to about 4,000, and in value 
to almost three millions anda half; and 
in 1887, between January and November, 
to about the same extent, both as re- 
gards number and value. The plaintiff 
employed a considerable number of 
clerks at his office in London, and among 
them was, from May 1882, to October, 
1887, one Anthony Isador Glika. Fora 
twelvemonth this clerk was paid no sal- 
ary, but afterwards had remuneration 
at the rateof £15 permonth. With an- 
other clerk named Copchiti he managed 
the foreign correspondence of the firm, 
and during the whole period of his em- 
ployment the plaintiff had entire confi- 
dence in him and had no reason whatever 
to suspect his integrity. Between Feb- 
ruary and August, 1887, however, Glika, 
who had been speculating enormously 
on the Stock Exchange, had, in order to 
meet his engagements there, by a series 
of elaborate and ingenious frauds, ob- 
tained the plaintiff's acceptance to forty- 
three forged bills, of which he received 
payment from the defendants to the ag- 
gregate amount of £71,500. The frauds 
of Glika were perpetrated in this way. 
The plaintiff had in various parts of the 
world, a large number of correspond- 
ents, who were in the habit of drawing 
bills on him from time to time, some- 
tim +s consigning goods against the bills, 
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and sometimes making direct remit- 
tances in money. The bills were ordin- 
arily, but not by any means invariably, 
drawn in sets of two, one being headed 
**solely for acceptance,” and the second, 
intended for negotiation, bearing the in- 
dorsements of the variousholdersthrough 
whose hands it might have passed. The 
correspondents were in the habit of 
advising the plaintiff by letter of their 
having drawn upon him, giving in each 
instance the particulars of the draft. 
These letters of advice, which were for 
the most part in the Greek lanpuage, 
were generally opened by Glika or Cop- 
chiti, and placed by one or the other of 
them before the plaintiff. When he had 
read them they were brought back to 
the clerk’s office, and, after having had 
a summary in English indorsed on them 
by one or other of the correspondence 
clerks, were handed to a clerk whose 
duty it was to enter the particulars in a 
book called the ‘‘ bills payable book,” 
and if payable after sight in a book 
called the ‘‘ sight bill book.” Particu- 
lars were also entered in a book called 
the ‘‘bills due book.” In due course 
the bills themselves would reach the 
hands of the London agents of the pay- 
ees, by whom those headed ‘‘ for accept- 
ance only”’ would be brought to the 
plaintiff's office for acceptance, and there 
dropped into a box at the door marked 
**for bills only.” At 4 p.m. every day 
this box was cleared by the clerk who 
kept the ‘‘bills payable book.” He 
would then compare the bills with the 
particulars in the ‘‘ bills payable book,” 
and if they were in order would stamp 
across them the words, ‘‘ Accepted, pay- 
able at the Bank of England,” and in 
writing add the number, date of accept- 
ance, and date when due. In this con- 
dition the practice was to take them to 
the plaintiff's room for acceptance, and 
they were then accepted by him. On 
the average, 10 to 15 bills a day would 
be thus dealt with. Having been signed 
they were placed in a portfolio in a 
bracket, from which they were subse- 
quently taken and given up to those who 
called for and described them. When 
the clerk placed the stamp across a bill 
he was in the habit of noting in the bill 
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book the name of the agent who had left 
it, if, as often happened, that name was 
stamped on the bill; if not, he used to 
attach a slip to the bill directing the 
clerk who delivered it out to get the 
name, and from the slip so filled up 
would make-his note. An accepted bill 
being thus taken away by the agent of 
the payee would be placed with the sec- 
ond of the set—if there was a second— 
and then would be presented, with or 
without the second as the case might be, 
at the Bank of England for payment. In 
most cases the bills would be presented 
through a banker, but on rare occasions 
they were paid across the counter. Mean- 
while the bank would, in the ordinary 
course of business, have been advised by 
the plaintiff at the commencement of 
each month of the bills coming forward 
for payment, the notice containing in 
each case the date of the bill, its num- 
ber, the drawer’s name ard residence, 
the date when due, and the amount. 
With regard to bills which might come 
forward and be payable during the cur- 
rency of the month, but which had not 
been included in the monthly list, a sim- 
ilar note of advice in similar terms was 
always sent. The bills after being paid 
at the bank were returned at intervals of 
about a week with a pass-book, which in- 
dicated by numbers—but not otherwise 
—the payments which had been made. 
The cashier of the firm then checked the 
bills with the pass-book, and with the 
entries in his cash-book, in order that he 
might be satisfied that the bills entered 
by him as having become due, and hav- 
ing been paid on-certain days, were, in 
fact, paid. He was not in the habit of 
examining the indorsements, his refer- 
ence to the book being simply to note 
their numbers and amounts, and solely 
for the purpose of verification. After 
having been checked with the pass and 
cash-books in the manner described, 
the bills were packed up in parcels, la- 
belled and put away, the pass-book 
being balanced half-yearly. Glika, who. 
was thoroughly acquainted with the 
routine of the office, had under.his man- 
agement, as one of the foreign corres- 
pondence clerks, the correspondence 
with persons resident in Russia. Among 
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them was a Mr. George Vucina, a mer- 
chant and banker in Odessa, who for up- 
wards of 29 years had had constant busi- 
ness relations with the plaintiff's firm. 
Practically, his credit was unlimited. 
Tne drafts on Vagliano in each year 
were very numerous and amounted to 
many thousands of pounds. The bills 
were sometimes drawn to Vagliano’s 
order, but far more frequently to the or- 
der of a named payee. Glika, from his 
position in the plaintiff’s office, had no 
difficulty in possessing himself of speci- 
mens of Vucina’s genuine letters of ad- 
vice and of his genuine bills. ~ Having 
done so, he had paper prepared identical 
in texture and in general appearance 
with that on which Vucina’s business 
letters were written, and he had also 
bills prepared identical in all respect with 
Vucina’s genuine bills. To these he 
proceeded to forge Vucina’s name as 
drawer with extraordinary skill, and in 
each case he wrote on the face of the bill 
the name‘‘ C. Petridi & Co.,” a firm who 
carried on business at Constantinople, 
and who had business relations with Vu- 
cina as payees. In each case he stamped 
upon the face of the bill the name of ‘‘F. 
Pasqua & Son”’ as indicating the name 
of the London firm who had left the bills 
for acceptance. All the forty-three 
forged bills except two were drawn at 
three days after sight, the other two 
being drawn at one and two months after 
date respectively. Glika, having forged 
a letter of advice from Vucina with ref- 
erence to one of the bills, would place it 
in the morning with the ordinary corre- 
spondence of the firm, and having pre- 
pared the forged draft, dropped it into 
the bill box for acceptance, and the 
plaintiff would accept it in the ordinary 
course, and it would be placed in the 
portfolio to be called for by the supposed 
Pasqua. From this portfolio Glika 
would abstract it, and thus he would ob- 
tain a genuine acceptance to the forged 
draft. He then proceeded to torge the 
indorsement of ‘‘C. Petridi & Co.,” 
to one Maratis, of Constantinople. The 
bills were then presented at the Bank, 
sometimes by Glika himself and some- 
times by another person on his behalf, 
and were cashed across the counter. 
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Eventually the forgeries were discovered. 
and Glika was tried and sentenced to 
ten years’ penal servitude. The defend- 
ants in these circumstances contended 
that they were under no liability on two- 
grounds—first, that they were protected. 
by the Bills of Exchange Act, 1882 (45 
and 46 Vict., cap. 61, section 7, subsec- 
tion 3), which enacts with reference to 
bills of exchange that ‘‘ where the payee 
is a fictitious or non-existing person the 
bill may be treated as payable to bearer,’” 
and, secondly that the plaintiff had been 
guilty of such negligence as excused the 
defendants and disentitled him from in- 
sisting on treating these payments as 
made without authority. Mr. Justice 
Charles, before whom the case was tried,,. 
decided both points in the plaintiff's. 
favor, and his decision was affirmed by 
the majority of the Court of Appeal, the 
Master of the Rolls alone being of opiniom 
that the Bank -were protected by the 
provisions of the Bills of Exchange Act, 
1882. The Bank appealed. The ap- 
peal was argued in June last, when their 
Lordships took time to consider their 
judgment. 

The Lorp CHANCELLOR.—The simple 
question in this case is whether the plain- 
tiff’s bankers have paid away the plain- 
tiff’s money under such circumstances as 
enable him to refuse to acknowledge the 
payments as made on his behalf. Each of 
the parties is innocent of any wilful de- 
fault. They are both free from any sus- 
picion of bad faith; but the banker has. 
paid away and placed to the debit of his 
customer a sum of £71,500, while the 
customer was not conscious of and cer- 
tainly never intended to authorize the 
payment of that sum on his behalf. The 
authority to pay, which was relied upon 
by the bankers as justifying the pay- 
ments, were written documents in the 
form of bills of exchange, and, though 
they were not really bills of exchange at 
all, it is important to bear in mind what 
a real bill of exchange would import to. 
the mind of a person to whom it was 
sént for payment. Now, apart from the 
particular machinery by which this trans- 
action was effected, it will not be denied 
that a principal who has misled his agent 
into doing something on his behalf which 
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‘the agent has honestly done, would not 
be entitled to claim against the agent in 
respect of the actsodone; and upon this 
branch of the case the question is wheth- 
er the agent was misled into doing the 
act by the default of the principal. 
({‘‘Zreland v. Livingston,” L. R. 5 H. L., 
395.) I will treat the transaction, for 
the sake of clearness, as if it were a 
simple payment. Could it be ‘doubted 
that if the two parties met, and by word 
of mouth the customer had said to his 
banker, ‘‘ There is a bill coming due to- 
morrow of such and such an amount; it 
is drawn on me by a customer of mine 
named Vucina, and it will be presented 
for payment at your bank to-morrow;” 
that such a statement was calculated to 
put the banker off his guard, and be 
likely to induce him to act as he did act? 
Does it make any difference that the 
words were not spoken, but upon the 
face of the document reaching the bank- 
er’s hands by the act of the customer, in 
which phrase I include the coursé of 
Vagliano’s business, said this as plainly 
as if the words had been spoken? Vucina, 
in fact, had not drawn any such bill. 


There was no transaction between Vag- 
liano and Vucina such as the instrument 
in question purported to effect, and yet 
this was the written statement which 
upon the face of the instrument Vagliano 


made to the Bank. Further, by a sep- 
arate and independent writing, Vagliano 
told the Bank that such a bill of exchange 
for such an amount was becoming due, 
and would have to be paid out of his ac- 
count. No such bill of exchange ex- 
isted, although a false document corre- 
sponding in all particulars was accredited 
by Vagliano in writing his acceptance 
upon it. In estimating the effect upon 
an agent’s mind, it must, of course, be 
remembered that though I have here for 
clearness spoken of it as a single trans- 
action, it is a transaction repeated forty- 
three times and spread over a consider- 
able period. The false documents when 
paid were duly debited to the customer 
and duly entered in his pass-book; and 
so far as the bankér could know or con- 
jecture were brought to his knowledge 
on every occasion upon which the pay- 
ment was made and the bills returned. 
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Further, on each occasion when these 
false documents were by what I have 
called the act of the customer permitted 
to reach the Bank for payment, they 
were accompanied with a considerable 
number of other genuiue bills of ex- 
change, many of them drawn by Vucina 
and regularly entered in the notice of 
bills about to become due, together with 
ithe false documents in question. It 
seems to me impossible to dispute that 
this was, in fact, a misleading of the 
bankers. I pass by for the moment the 
question whose default it was, for the 
purpose of considering the proposition 
which has found favor with one of your 
Lordships, and which I will not dispute, 
that the carelessness of the customer, or 
neglect of the customer to take precau- 
tions unconnected with the act itself, 
cannot be put forward by the banker as 
justifying his own default. In order to 
make the cases of ‘‘ Bank of Ireland v. 
Trustees of Evans's Charities” (5 H. L. 
Cases, 389) and ‘‘ Mayor &c. of the Mer- 
chants of Staple of England v. Bank of 
England (21 Q. B. D., 160) authorities 
in this case, it would be necessary to as- 
sume that the plaintiffs in those cases 
had by some voluntary act of their own 
given credit and the appearance of gen- 
uineness to the particular powers of at- 
torney which were forged in these cases, 
and if they had, I very much doubt 
whether the decision would have been 
what it was, but no such fact appeared ; 
all the parties whose negligence was re- 
lied on had done was to leave their seal 
carelessly in the custody of the person 
who abused his trust. These decisions, 
therefore, do not seem to me to touch 
this case. But how can it be said in this 
case that the default is unconnected with 
the act? The very thing which the 
banker dves is induced by the fault of the 
customer. Was not the customer bound 
to know the genuineness of Vucina’s 
draft? Was not the customer bound to 
know whether there was any real trans- 
action between himself and Vucina, 
effected by the instrument in question? 
Was not the customer bound to know 
the contents of his own pass-book? Was 
not the customer bound to know the 
state of his account with Vucina? It 
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certainly is very strange that it should 
be suggested that without any responsi- 
bility on his part he should be entitled 
to accredit forty-three documents to his 
bankers as genuine bills when he had 
the means of knowledge I have indicated 
that no one of them. was a bill of ex- 
change at all or represented any trans- 
action between Vucina and himself. The 
bankers paid upon these documents, and 
they paid a person who was not entitled 
to receive the money. There was no 
person entitled to receive it. The fact 
that it reached their hands as represent- 
ing a mercantile transaction in which 
somebody was to be paid was itself a 
misleading of them, and that it did reach 
their hands purporting to represent such 
a transaction arose from the mode in 
which Mr. Vagliano’s business was con- 
ducted. by those responsible for it. I 
have designedly avoided calling these 
documents bills of exchange. They 
were nothing of the sort. But if they 
got into the hands of an innocent owner 
for value without notice, Vagliano would 
undoubtedly have been responsible upon 
them, for he had given them a genuine- 
ness as against himself by accepting 
them. Now, when it is insisted that the 
bankers are responsible because they did 
not pay the person indicated as apayee. 
one is induced to inquire whether Mr. 
Vagliano, or any other merchant, would 
have expected that any inquiry should 
be made as to the genuineness of Pet- 
ridi’s signature. Suppose they had been 
genuine signatures of Petridi’s, and the 
bills had been dishonored while the 
bankers were making inquiries, would not 
Mr. Vagliano have had grave ground for 
complaint against the bankers who had 
allowed his credit to be thus disturbed? 
I think each of the parties to the trans- 
action must be taken to have known the 
ordinary course of mercantile affairs, 
and it is manifest that no banker could 
hesitate to pay such bills as came to him, 
so accredited as they were by Mr. Vag- 
liano’s acceptance, without throwing the 
whole mercantile world into confusion. 
I am not intending to throw any doubt 
upon the propriety of the decision in 
Robarts v. Tucker, nor am I prepared to 
assent:to the proposition that it is a 
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harsh decision . A customer tells his 
banker to pay a particular person, the 
banker pays someone else, and it would 
seem to follow as a perfectly just result 
that the banker should be called upon to 
make good the amount he has so erro- 
neously paid. But what relation has 
such a decision to a case when a thing 
which bears the form and semblance of 
a known commercial document like a bill 
of exchange gets by the act of the cus- - 
tomer into the hands of the banker where 
there is no real drawer, no real trans- 
action between himself and the supposed 
drawer, and where, as a matter of fact, 
there is no person who, in the proper 
and ordinary sense of the word is a 
payee at all? It seems to me that if all 
these circumstances, acting upon and 
inducing the bankers to makc the pay- 
ments they did make, are acts which are 
the fault of the customer, it is the cus- 
tomer, and not the banker, who ought 
to bear the loss I think, under these 
circumstances, the banker did what was 
usual and customary with bankers and 
what both customer and banker knew to 
be usual and customary with bankers as 
far as the payment without inquiry as to 
the genuineness of the indorsement by 
Petridi & Co. was concerned. 

But I propose to deal separately with 
the alleged negligence of the bankers, 
or, at all events, the unusual course pur- 
sued by the bankers in cashing these 
bills across the counter and paying to 
the person presenting the document for 
payment without inquiry. I do not 
know what is the usual course among 
bankers, and I should doubt whether in 
such a matter it would be possible to 
affirm that any particular course was 
either usual or unusual in the sense that 
there is some particular course to be 
pursued when circumstances occur, nec- 
essarily giv:ng rise to suspicion. I can 
well imagine that on a person presenting 
himself whose appearance and demeanor 
were calculated to raise a suspicion that 
he was not likely to be intrusted with a 
valuable document for which he was to 
receive payment in cash, I should think 
it would be extremely improbable that, 
whether the document were a check pay- 
able to bearer for a large amount or a 
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bill, the counter clerk and banker alike 
would hesitate very much before making 
payment. However, I will assume that 
the course pursued in this case was some- 
what unusual, and that this is proved by 
the bankers themselves, though the 
counter clerk give a difterent reason why 
the clerks called the attention of their 
immediate superior to the circumstance, 
and he in his turn called the attention 
‘of Mr. Vagliano’s representative. In 
doing so it appears to me to have re- 
lieved the bankers from any accusation 
of having hastily or carelessly paid 
these bills. What could the banker 
know of the particular transactions of 
Messrs. Vagliano? But Mr. Vagliano, 
when it was communicated to him or to 
his representative, would be surely the 
best person to judge whether there was 
anything calculated to give rise to sus- 
picion in the facts to which I have re- 
ferred. 

It has been sought to minimize the 
effect of that communication to Mr. Vag- 
liano’s representative, first by treating 
him as a clerk to whom such a commu- 
nication ought not to have been made, 


and, secondly, by suggesting that Mr. 
Ziffo possibly indicated that he was a 
person not fit to be trusted, since he 
took a very strange view of what was or 
was not calculated to cause suspicion 
and enforce inquiry as to these bills. 
But what had the bankers to do with 


Mr. Ziffo’s capacity for business? He 
was Mr. Vagliano’s confidential clerk, 
duly accredited as such. After one or 
two of the bills had been presented and 
paid in the manner I have referred to, 
Mr. Disney thinks it right to call the 
attention of Mr. Ziffo to the fact, and 
Mr. Ziffo replies to the information that 
they are presented over the counter and 
invariably taken in bank notes:—‘‘I 
suppose if they are properly advised 
you must pay them.’”’ Here is informa- 
tion given of the very fact relied on to 
the confidential representative of Mr. 
Vagliano, and it is suggested to be neg- 
ligence in the bank, that after receiving 
the answer I refer to, they continued to 
pay these bills when properly advised by 
Mr. Vagliano himself. I must add here 
that I think that the witness truly ex- 
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plained his inadvertent use of the word 
‘** indorsed” and meant to say ‘‘advised.’” 
Now, it appears to me that whatever 
case might be suggested against the 
bank is completely answered by the 
bank having communicated these facts 
to a person occupying such a position in 
Mr. Vagliano’s house, and that his. 
answer was such as to allay any sus- 
picion or uneasiness on the part of the 
bank. I have not stopped to examine 
minutely the contrast between Mr. Ziffo’s. 
evidence and the Bank’s official, Mr. 
Disney, because if one comes to examine 
it carefully, there is no real contradiction. 
One witness is positive as to communi- 
cations actually made, and the other 
only meets that positive assertion by al- 
leging a want of memory of any such 
communication. One other point has 
been made at your Lordships’ Bar, but I 
think under circumstances which do not 
entitle it to consideration. It is said 
that the course of post ought to have 
been known to the bankers, and that the 
date of the indorsements ought of itself 
to have raised suspicion. Possibly if 
there was evidence sufficient to prove 
exactly what the facts are as to the 
course of post—and, notwithstanding the 
evidence of one witness, I am not satis- 
fied that we have the facts accurately as 
to the course of post—a serious doubt 
might arise, but it is enongh to say for 
the purposes of this case that the point 
appears neither to have been pressed 
nor argued at a time when, by proper 
evidence, the matter could have been 
left beyond doubt, and the circumstances 
of excuse tor not observing the dates, if 
such excuses existed, could have been 
properly determined. I can find no evi- 
dence that that point was really pressed. 
It is not noticed in any of the judgments, 
and though to my mind it is a singular 
argument coming from the mouth of Mr. 
Vagliano, whose suspicions one would 
have thought would have been roused 
by the dates found on the documents 
afterwards appearing, it is enough for 
me to say that I decline to consider a 
topic which has been neither really ar- 
gued nor properly fortified by evidence 
as a material circumstanee to consider ip 
this case. 
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I should be content to rest my judg- 
ment here and to express my opinion that 
for these reasons the judgment of the 
court below should be reversed, although 
I regret to say that on this branch of the 
case my view is at variance with that of 
all the learned judges who have hitherto 
treated this question. I have hesitated 
long before I was able to acquiese in the 
view of my noble friend Lord Herschell 


and that of the Master of the Rolls, that : 


the same conclusion could be arrived at 
by a consideration of the Bills of Ex- 
change Act, 1882. One difficulty I have 
had in the determination of that ques- 
tion is in applying to the instruments 
with which I have been dealing an enact- 
ment which deals with bills of exchange. 
For reasons I have already given, it 
seems to me difficult to treat them as 
bills of exchange at all; but as against 
the person now insisting on their possess- 
ing the quality of such instruments, and 
remembering that it was his act by which 
they are put into circulation in that 
character, it does not seem unreasonable 
that, applying the doctrine of estoppel 
to him, one may consider..whether: as 


against him they may not possess qual- 
ities which, in their inception, they did 


not possess. The seventh section, upon 
two of the subsections of which this 
question turns, commences thus: ‘ (1) 
Where a bill is not payable to bearer the 
payee must be named or otherwise indi- 
cated therein with reasonable certainty.” 
And the third subsection:—(3) ‘‘Where 
the payee is a fictitious or non-existing 
person the bill may be treated as pay- 
able to bearer.” Now, in the first in- 
stance, before dealing with the applica- 
tion of these subsections to the facts in 
debate, I must say that I cannot acquiesce 
in the view which the majority of the 
Court of Appeal appear to have enter- 
tained that they were at liberty to im- 
port into that third subsection that it 
was a condition of its application that 
the acceptor should be aware that the 
payee was a fictitious or non-existing 
person. It seems to me that construing 
the statute by adding to it words which 
are neither found therein, nor for which 
authority could be found in the language 
of the statute itself, is to sin against one 
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of the most familiar rules of construction, 
and I am wholly unable to adopt the 
view that where a statute is expressly 
said to codify the law you are at liberty 
to go outside the code so created, be- 
cause before the existence of that code 
another law prevailed. To return to 
the construction of the language of the 
two subsections, for I think both should 
be réad together, it seems to me that 
what the legislature was enacting was 
in substance this. That where a bill 
was not payable to bearer the person to 
whom payment was intended to be made 
was to be named or otherwise indicated 
upon the face of the instrument with 
reasonable certainty; but where there 
was no real payee the bill might be 
treated as payable to bearer. The lan- 
guage which the legislature has employed 
to express this law has been subjected to 
very minute verbal criticism. If the sub- 
stance of the matter is looked at, and it 
is remembered that what the legislature 
was dealing with was what was to ap- 
pear upon the face of the instrument, 
and contemplated the case of there being 
no one to whom. payment could properly 
be made, no person on the face of the 
instrument having any rights under the 
bill, no person, therefore, capable of 
giving a discharge to the acceptor for 
having paid at the demand of the drawer, 
it would seem that the reason of the 
thing would apply equally to a real per- 
son, whose name was forged, as to a 
person who had noexistence. In truth, 
if strictly construed, the words ‘‘fictitious 
person,”’are a contradiction. One may 
pretend there is a person when there is 
not. One may assume a character which 
does not belong to one; but to satisfy 
the word ‘“‘ fictitious ” as applicable to a 
person, is assuming in one part of the 
proposition what is denied in the other. 
Some of the characters in Sir Walter 
Scott’s novels may be fictitious in the 
sense that no such persons so named ever 
lived, but if real names are taken, and 
events and conduct and character attrib- 
uted by the writer to those real names, 
are the characters less ‘‘ fictitious” be- 
cause persons of those names identified 
with a totally different history and differ- 
ent qualities did in point of fact exist at 
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one time? One singular result of treat- 
ing the section in the way that the Court 
of Appeal have adopted, would be that 
one must dive into the mind of the hypo- 
thetical forger to determine whether the 
character be fictitious or not; and this 
may be done, though it is not necessary 
fo find the forger’s intention from the 
language or anything that appears upon 
the face of the instrument itself, but you 
may judge from previous commercial 
transactions of the parties who was 
likely to be meant as giving plausibility 
to the forgery. But if it can be alleged, 
as it can be here, that the forger selected 
a name which would give plausibility to 
his forgery, and be likely to deceive 
those into whose hands his forged instru- 
ment should come, that that is not the 
name of the fictitious person, aithough 
that person had no power to deal with 
the bill, and was not in any respect the 
real payee, any more than if the name 
had been selected of a person who had 
never been heard of or existed before; 
whereas, if it is pure imagination, then 
it is the name of a fictitious person. I 
have come to the conclusion. that, how- 
ever expressed, the real meaning of the 
subsection is to imply the unreality of 
any person who is named upon the face 
of the instrument as the payee of the bill. 
The statute itself uses the word ‘‘payee.”’ 
That cannot mean in truth the payee, 
because by the hypothesis, there is no 
payee, and dealing, as the statute was, 
with the form of the instrument, and en- 
acting that if a name which appeared as 
payee on the face of the instrument was 
a fictitious person, the bill may be treat- 
ed as payable to bearer, it expressed in 
popular words, though perhaps not very 
felicitously chosen, its meaning accor- 
dingly. For these reasons I am of 
opinion that, on this ground also, the 
judgment of the court below was wrong 
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and ought to be reversed, and I so move 
your Lordships. 

(The Earl of Selborne also delivered 
an opinion in which he held that the de- 
positor, by misleading the banker, must 
bear the loss; that the case was outside 
of Robarts v. Tucker, 16 Q. B. 560(in ef- 
fect holding a payment on forged in- 
dorsement not chargeable) because in 
this case, the instruments were not bills 
at all; that the decision below extended 
the decision in Robarts v. Tucker, which 
he disfavored; and on the question of 
construction of section 7, subsection 3 of 
the Bills of Exchange: Act, providing 
that ‘‘ where the payee is a fictitious or 
non-existent person, the bill may be 
treated as payable to bearer” his decis- 
ion also favors the bank. He holds, 
with the other Lords of the majority 
that knowledge on the part of the ac- 
ceptor that the payee is a fictitious or 
non-existing person is not necessary, 
saying: ‘‘Such a qualification of the ex- 
press words of the statute cannot prop- 
erly, in my judgment, be implied from 
the earlier authorities, which treated 
knowledge.as necessary. Those author- 
ities were, no doubt, within the view of 
the Legislature; and all reference to the 
necessity of knowledge being here 
omitted, I think the omission must be 
taken to have been deliberate and inten- 
tional, and that there is no sound prin- 
ciple on which what is so omitted can be 
supplied by construction.” 

Lord Herschell, coucurring in the re- 
sult reached by the majority, confined 
his opinion to the construction of the 
Bills of Exchange Act, under which he 
concluded that the instruments could be 
treated as payable to bearer. 

Lords Watson, MacNaghten and Mor- 
ris were also of opinion that judgment 
should be for the bank. Lords Bram- 
well and Field, contra.) 
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ABSTRACTS. 


Indiana. 


PayMENT By DRrAFT—INDORSEMENT BY 
SELLER AND Deposir in BankK— 
LIABILITY ON DisHonoR—No Durty 
oF Bank TO Instruct DeposiTor 
REGARDING LIABILITY. 


Plaintiff sold live stock to a financially 
irresponsible person, at an agreed price, 
for shipment to commission merchants 
in Chicago. As payment, the pur- 
chaser, in defendant’s bank, drew a 
draft on the consignee payable to plain- 
tiff’s order. At the request of the cash- 
ier, plaintiff indorsed the draft, and the 
bank took possession of it, and placed 
the amount to plaintiff's credit. He/d, 
that the bank, which had acted in good 
faith and without misrepresentation, be- 
came the owner of the draft, and plain- 
tiff became liable to it as an indorser, 
though he did not know the liability he 
was incurring at the time of the indorse- 
ment; that the bank was under no duty 
to instruct him regarding his liability; 
that, on the dishonor of the draft by the 
drawees, plaintiff, and not the bank, 
must stand the loss; and that he could 
not maintain an action against the bank 
for the amount of the draft. 


McLean et al. v. Lowe, Supreme Court 
of Indiana, Jan. 10, 1891. 


NotEe.—This case is a good illustration of loss 
as a result of ignorance. Instead of taking cash 
for his purchase, the seller took a draft, not 
probably realizing that, if dishonored, he would 
have to answer for the amount to the bank 
which gave him credit for it. We cite from the 
opinion of the court, the portion which declares 
that there was no bad faith on the part of the 
bank, at whose place the transaction occurred, 


and that it was no part of its duty to presume 
the seller ignorant and instruct him regarding 
the legal effect of his act. The court says: 


There is not a fact found that tends to show 


‘any bad faith on the part of the appellants (the 


bank.) They were doing a banking business. 
The appellee (the seller) and Brady who had 
purchased appellee's stock, came into the bank, 
and made known their business, and wanted to 
draw on the persons to whom the stock was to 
be consigned for the price to be paid. The 
cashier wrote a draft for the amount, addressed 
to the consignees, payable to appellee’s order. 
Brady signed it, and then it was turned over for 
appellee to indorse it, and he is requested b 
the cashier to indorse it; the cashier saying, ‘‘ it 
is all right.” The appellee indorsed the draft,. 
and the cashier took it up, and informed the ap- 
pellee that he would pay him the amount of it,. 
and appellee accepted it. There was no occasion. 
for anything more being said. The transaction 
occurred in the way business men do business. 
It is no part of the duty of bankers to stop and 
explain to customers the legal liability of sign- 
ing their names upon drafts. If appellee did 
not know what he was Signing, it was his busi- 
ness to know, or to make inquiry and ascertain 
what it was, and his liability, before signing 
and indorsing it. Under the law, he is pre- 
sumed to know, and in the absence of fraud he 
is bound to know, and it was his own negligence 
that he did not know. If, by any misrepresent-. 
ations or fraud on the part of the appellants, 
appellee had been misled, and induced to in-. 
dorse the drafts, or if appellants had procured 
appellee’s signature by deception, then he 
might be in a position to ask that they stand the 
loss, and not him, and that he be relieved from 
the payment; but no such state of facts are 
found in this case. 


Texas. 


TAXATION OF PRIVATE BANKERS—DE- 
DUCTION OF TREASURY NOTEs. 


A firm of private bankers rendered 
statements of assets of their banking 
business for taxation for the years 1887 
and 1888, but neither statement showed 
either money or credits subject to taxa-- 
tion. The dissatisfied assessor, assessed. 
the firm upon the sum of $46,976, con- 
sisting of money and credits for each. 
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year. The firm sought to enjoin collec- 
tion of the taxes. The decision was un- 
favorable to ithe ‘tax collector in the 
court below, and ‘he appealed to the su- 
preme court. The law governing taxa- 
tion of private ‘bankers (Rev. St. Tex. 
1879, art. 4684, subd..4, as amended April 
14,1883) provided'that they:should list for 
taxation their money-on‘hand, in transit, 
or in the hands of banks-or others sub- 
ject to draft (except treasury notes), 
their bills receivable and other credits. 
From this aggregate they should deduct 
money on deposit. The figures of the 
firm given in evidence for the year 1887, 
which are sufficiently typical to show the 
points decided without giving the fig- 
ures of 1888, were as follows: 


Money on hand, in transit,.and with other 
banks, except U.S. Treasury notes - 
Credits - - -+- -- - «© - =< 


- $ 8,673 
89,815 


98,488 


Deposits - = = = © © © = 812;030 
According to this, there was nothing 
for taxation, for the amount of deposits 
to be deducted was larger than the 
amount of taxable money and credits. 
The further testimony was given that on 
the date of the statement the firm had 


In bank vaults -_ - - ~ ° bs 
In other banks - - - - ° “ a 


Making et ee eee, 
but of this amount there was in treasury 

notes which had been accumulated 

by them during four years oot eae 


$36,322.74 
49,492. 


76,814.72 


68,141. 


This would leave the amount as above given sonoen 
to taxation, which was counterbalanced by the greater 
amount of deposits. 

The assessor, however, contended that 
since the bank was entitled to deduct 
from the money on hand, all non-taxable 
United States treasury notes, all treas- 
ury notes placed in bank by their de- 
positors should be subtracted from the 
amount of their deposits.before subtract- 
ing the latter from the sum of their cash 
and credits: and that having the burden 
of proof and having failed to show the 
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amount of treasury notes that had con- 
tributed to swell the deposits, nothing 
should be deducted for money on de- 
posit. This point the court decides 
contrary to the assessor’s contention. 
The words ‘‘money on deposit” it 
states, mean money on general deposit, 
due by the bank to depositors; and the 
statute intended a// the money due de- 
positors should be deducted. 

The collector further claimed that the 
accumulation of United States treasury 
notes in the bank was for the purpose 
of evading taxation, and therefore they 
should not be exempted.’ On this point 
the court says: 

We do not think the testimony shows a case of 
evasion. The witnesses testified that the exigencies of 
their business required them to keep on hand a large 
reserve fund, which they had accumulated during a 
series of years, by retaining treasury notes paid over 
the countcr in the usual course of business, and by 
paying out other money. This we do not think an 
evasion of the tax laws as recognized in the cases in 
which it has been held that treasury notes, under the 
circumstances, were not exempt. If the treasury 
notes had been procured for the special purpose, by 
the exchange of taxable money or property, the case 
would have been different. But having been received 
in due course of business, and having been held legiti- 
mately as a reserve fund, they remained non-taxable, 
although one purpose of selecting and retaining them 
was to escape taxation upon that amount of money. 

The tax collector then insisted that a 
new trial should be granted, because the 
evidence was not sufficient to support 
the finding of the jury as to the amount 
of treasury notes the bank had on the 
ist day of January, 1887, and the amount 
on hand on the rst day of January, 1888. 
The court grants a new trial for this 
reason. Its consideration of this branch 
of the case is as follows: 

Let us recur to the testimony as to 
their money on hand and in bank on the 
ist day of January, 1887. It was to the 
effect that on that date they had in cash 
and in. their vaults, $36.332.71, and 
$40,492, in other banks, and that of this 
amount $68,141 was in treasury notes. 
One of the plaintiffs deposed: 
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“The said firm had on hand, and in other banks, 
January 1, 1887,the sum of $68,141 in United States 
treasury notes, which had been acquired by said firm 
in the usual and regular course of business, covering 
a period of about four years.” 


How a firm doing a banking business, 
on a capital of $60,000, could afford, dur- 
ing a period of four years, to accumulate 
$40. 492 as a special deposit of any par- 
ticular kind of currency, we confess, we 
do not understand, or for what purpose 
it could be so accumulated, except it be 
to evade taxation, we are unable to per- 
ceive. Therefore, we do not think the 
witness meant that his firm had on hand 
this amount on special deposit. If the 
$40,492 in other banks on the 1st of Jan- 
uary, 1887, was placed there to the 
credit of appellees, subject to draft, as 
we know is the usual course of dealing 
between bankers, then they had no 
treasury notes in the hands of other 
banks, but merely credits to that 
amount, subject to taxation as other 
credits. This sum _ represented the 
amount of their deposits in other banks, 
for which they were chargeable, for the 
purpose of taxation, just as they were 
entitled to be credited with the sums 
that others had deposited with them. 

The words ‘‘except United States 
treasury notes,” found in amended ar- 
ticle 4684, evidently refer to ‘‘ money on 
land or in transit,” and not to ‘‘money in 
the hands of other bankers, or brokers, 
or others, subject to draft.’’ Money 
placed by one banker with another, sub- 
ject to draft, creates the relation of 
debtor and creditor, and can no longer 
be treasury notes belonging to the de- 
positor, even though the deposit had 
been made in that currency. It is ab- 
surd to presume that the legislature in- 
tended that the credit should follow the 
nature of the fund deposited. The leg- 
islation we have had under consideration 
was not intended to favor banks, but to 
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prevent their evading the payment of 
their just proportion of the taxes im- 
posed upon the property of the people. 
The appellees sought the aid of the 
equitable powers of the court to enjoin 
the payment of these taxes, and the 
burden was upon them to make out 
their case. They should not succeed 
without making a full and fair disclosure 
as to their assets. They were the only 
witnesses examined in the case, and 
should have testified whether their 
‘*money in the hands of other banks” 
was on general or special deposit, and 
if on special deposit how they knew 
it was in United States treasury notes. 
Having failed to do this, the presump- 
tion is that the $40,492 testified to 
was on general deposit, and subject 
to taxation without reduction, except 
for indebtedness owed by them. The 
testimony heretofore detailed in the 
statement of the case shows a similar 
state of assets on January 1, 1888, and 
it need not be here repeated or dis- 
cussed. 

The supreme court ordered a new 
trial. 

Griffin, Tax Collector, v. Heard et ail., 
Supreme Court of Texas, November 28, 
1890. 


Nebraska. 


Promissory NoreE—ALTERATION—ADDI- 
TION OF SURETY’S NAME, 


1, The addition of the name of a 
surety to a promissory note, after its de- 
livery to the payee, without the know- 
ledge or consent of the maker, is not 
such an alteration of the instrument as 
will discharge the maker. 

2. To ,bind the surety in such a 


case, a new consideration must be estab- 
lished. 
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Barnes et al. v. Vankueren et al., Su- 
preme Court of Nebraska, Jan. 13, 1891. 





Oregon. 





CorRPORATION—ASSESSMENT OF STOCK. 


1. After one-half of the capital stock 
of a private corporation in this state has 
been subscribed, and a board of di- 
rectors elected, assessments may be 
legally made upon the stock as sub- 
scribed. Approving Freighting Co. v. 
Stannus, 4 Or. 261. 

2. Incase of an ordinary subscrip- 
tion to the capital stock of acorporation, 
a tender of the certificate for the shares 
so subscribed is not a condition prece- 
dent to the right to maintain an action 
to recover assessments legally made on 
such shares. 


Astoria & S. C. R. Co. v. Hill, Su- 


INVESTMENT 


COUPONS—SIGNATURE BY AN- 
OTHER FOR TRUSTEE—VAL- 
IDITY. 





U. S. Circuit Court, District of Kansas, 
‘August 30, 1889. 





*MONTGOMERY v. TOWNSHIP OF ST. 
Mary’s. CHADBOURNE v. SAME. 


The Kansas statute provides that municipal bonds 
issued by a township “shall be signed by the town- 
ship trustee, and attested by the township clerk.”” On 
the issue of certain township bonds, at the request of 
the trustee, who was a poor penman, another party 
signed the trustee’s name to the bonds, in his presence 
and that of other parties. The bonds were issued, 














*We are indebted to Mr. S. L. Seabrook, Editor of 
the Xansas Financier, and attorney for the plaintiff 
bondholders, for report of this case. 


BOND CASES. 
MUNICIPAL BONDS—SUIT ON 
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preme Court of Oregon, Dec. 8, 1890. 





Virginia. 





ASSIGNMENT — PREFERENCE TO _ INSOL- 
VENT NATIONAL BANK— INTEREST. 


Insolvent debtors of an insolvent na- 
tional bank assign, giving preference in 
favor of the bank. Qwere, whether the 
debt preferred shall carry interest, 
Held that, where there is nothing in the 
language of the assignment, or in the 
circumstances under which the debt was. 
created, to negative the presumption 
that the debt should bear interest, and 
nothing in the conduct of the receiver 
of the national bank to estop him from 
claiming interest, in such a case interest 
must be paid. 


Bain et al. v. Peters, U. S. Circuit 
Court, E. D. Virginia, Dec. 10, 1890. 





and subsequently certified by the township officials to 
the auditor of state as valid and subsisting indebted- 
ness. 


Held 1. The signature of the trustee must be held 
valid, and the bends and coupons constitute a legal 
obligation of the defendant township. 

2. This manner of execution, however, must be con- 
demned as reprehensible. 


S. LZ. Seabrook, attorney for plaintiff, 
bondholders. /. B. Johnson for defend- 
ant, township. 





Opinion, C. G. Foster, Judge. 

These are suits upon municipal bonds. 
issued by the defendant Township. 
The facts of the case are briefly as fol- 
lows: On the first day of August, 1871, 
the defendant township issued its bonds 
in the sum of $40,coo due in twenty 
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years at ten per cent. interest, payable 
to the King Wrought Iron Bridge Man- 
ufactory & Iron Works for the purpose 
of building a bridge over the Kansas 
River in said township. Coupons were 
attached for the semi-annual interest, 
and these actions-are brought on the 
coupons. The defendant denies that 
the bonds or coupons were ever made or 
executed by the defendant township or 
its officers. The bonds and coupens 


bear the name of J. D. Downing, Town-. 


ship Trustee, and Alva Higbee, Town- 
ship Clerk. The facts in reference to 
the execution and issue of the bonds are 
as follows; The bridge was built and ac- 
cepted by the township, and the bonds 
were prepared with the exception of the 
signature of the officers, and taken to 
the City of Topeka, in January, 1882, 
where Mr. T. B. Mills, president of the 
Bridge Company, and William H. Jen- 
kins and James D. Downing, who was 
Trustee of said township, and Alva Hig- 
bee, who was Clerk of said township, 
met together at a hotel in said city, and 
Mr. Higbee signed said bonds and cou- 
pons as clerk, and at the request of Mr. 
Downing, who was present, but who 
said he was nervous and a poor penman, 
Mr. William H. Jenkins signed the 
name of said Downing to said bonds and 
coupons in the presence of said Downing 
and the other parties. After signing the 
bonds they were delivered by Downing 
and Higbee to Mills for the bridge com- 
pany. In July, 1872, the issue of bonds 
was certified by the Township Trustee, 
Clerk and Treasurer, as a valid and sub- 
sisting indebtedness against the town- 
ship of St.Mary’s to the auditor of state, 
and again in January, 1873, said bonds 
were certified by the the Township Clerk 
as a valid and subsisting indebtedness 
against said township. ‘The township 
paid the interest on said bonds for a 


period of ten years. This case turns on 
the single question whether the name of 
a trustee signed as it was. followed by 
delivery of the bonds, and subsequent 
acts of the township officers makes the 
indebtedness a legal obligation of the 
defendant township. 

Section 414 of the General Statutes of 
Kansas, making provisions for the issu- 
ing of municipal bonds, provides as fol- 
lows: ‘‘And if issued by a townshid 
shall be signed by the township trustee 
and attested by the township clerk.” 
The doctrine is. well settled that a public 
officer cannot delegate to another the 
exercise of his official duties. It is 
equally as well settled that in the trans- 
action of private business a person may 
orally authorize another to sign his 
name in his presence and such signature 
is valid. Can a public officer delegate 
to another, not the exercise of official 
discretion, but simply the performance 
of a ministerial act, such as signing 
his name in his presence and under 
his order? In Chapman v. Limer- 
ick, 56 Maine, 390, the court held 
that a constable return to a warrant 
calling a township meeting must bear 
the sign manual of the constable who 
executed it. This conclusion was largely 
induced by a statute of the State which 
provided ‘* When the signature of a per- 
son is required he must write it, or make 
his mark.” This is the principal case 
to which my attention has been called on 
the part of the defendant, On the other 
side we find several cases more or less 
pertinent. Ring v. County of Johnson, 6 
Iowa, 272, Hannibal & St. Joe R. R. Co 
v. Marion County, 36 Missouri, 303, Just 
v. Wise Township, 42 Michigan, 575. In 
the case of Just v. Wise, the township 
Clerk signed the Highway Commission- 
ers’ names to an order on the Treasurer 
in the presence of, and by order of the 
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commissioners, who then indorsed on 
the order that the labor and material for 
which the order was given had been de- 
livered to the proper person. Thecourt 
held if there was any question as to the 
validity of the signatures that the in- 
dorsement and delivery of the order by 
the commissioners was an adoption and 
approval of the signatures and the order 
was valid. The court uses this language: 

If either had been unable to sign his name 
and had directed another to sign for him and this 
had been done in his presence,the act would have 
been good whether he made his mark thereto or 
not.” 
See also the Zownship of Wayeuwega v. 
Ayling, 99 U. S. 118; Commonwealth v. 
Hardin, 19 Pick., 482; the People v. Bank 
of N. A., 75 N. Y. 555. 

From the cases above cited I am led to 
the conclusion that the signature of- 
James D. Downing, Trustee, to the 
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bonds and coupons must be held valid, 
but while doing so I cannot forbear to 
condemn this practice as reprehensible. 
No cautious business man would either 
issue or receive bonds executed in this 
manner. It doubtless is susceptible of 
proof that this is not the writing of J. D. 
Downing, and several of the parties to 
the transaction are already dead. It is 
shameful that the holders of municipal 
bonds should risk investments on the 
life or memory of a living witness with no 
other evidence of the transaction ; besides 
it opens the door to fraud and perjury 
and casts a cloud of suspicion on the 
transaction. Judgment must go for the 
plaintiffs for the amount claimed. 


Note. For discussion of the validity and le- 


gality of a signature or indorsement when print- 
ed or impressed with rubber stamp,see 4 BANKING 
L. J. 42. 


HON. J. EDWARD SIMMONS. 


(Biographical Series, No. 4.) 


H: JosepH Epwarp Simmons, LL.D. 

Ex-President 6f the Board of Edu- 
cation, of the city of New York, Presi- 
dent of the Fourth National Bank of that 
city, and whose portrait accompanies our 
present issue, isa gentleman whose dis- 
tinguished career is remarkable for its 
purity and brilliance. 

Mr. Simmons was born at Troy, N. Y,, 
in 1841, and on the paternal side is of 
Dutch descent, his great-grandfather 
having settled in this country in the 
early part of the last century. On the 


maternal side Mr. Simmons’ antecedents 
were natives of New Hampshire, his 
great-grandparent having borne patriotic 
arms in the War of the Revolution. 

Mr. Simmons began his education at 
the Old Troy Academy and it was con- 
tinued at a boarding-school at Sandlake, 
preparatory to his entering Williams’ 
College in 1858, whence he graduated 
in 1862. After the completion of his 
collegiate course, he began the study of 
law at the Albany Law School, receiving 
the degree of Bachelor of Laws in 1863, 
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and was admitted to the Bar at Albany 
in the same year. Having practiced his 
profession in Troy, until 1867, he then 
removed to New York city and engaged 
in the banking and brokerage \busi- 
ness, retiring therefrom, however, in 
1872, owing to impaired health. Re- 
turning to New York, after recuperating 
for a winter in Florida, Mr. Simmons, in 
1874, again engaged in business on Wall 
Street, which he successfully continued 
for ten years, building up and consoli- 
dating those high business and profes- 
sional qualifications which have so pre- 
eminently marked his career. 

In 1884, the nominating committee of 
the New York Stock Exchange, unani- 
mously proposed Mr. Simmons, who had 
been a member of the board for the pre- 
vious thirteen years, for the office of 
President. It was atimeofpanic. The 
affairs of the Exchange were in a turbu- 
lent condition. The recently elected 
president had become disqualified by 
reason of the suspension ot his firm. The 
prestige of the Exchange had received 
a shock, and it was vitally important 
that the confidence of the country, in its 
great financial market, should be kept 
unimpaired. To accomplish this, and to 
bring order out of chaos, the Committee 
looked to but one man, Mr. J. Edward 
Simmons, and the result proved the wis- 
dom of the selection. The public and 
the press alike indorsed the choice and 
at the election held on June 2d, 1884, Mr. 
Simmons was enthusiastically chosen, 
receiving in an unprecedently large poll, 
a higher number of votes than any 
previous president in a contested elec- 
tion. Entering immediately upon his 
onerous duties, with rare tact and judg- 
ment, Mr. Simmons at once demonstra- 
ted his ability to satisfy the highest ex- 
pectations of the Exchange, and his term 
of office proved such a brilliant success 
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that he was re-elected unanimously fora 
second term. At the close of his second 
year, President Simmons was requested 
to allow his name to be again pre- 
sented as a candidate for a third, but 
declined the honor on account of his 
health. At his retirement, however, 
he was presented by the Governing 
Committee, with a series of resolutions 
handsomely engraved, couched in lan- 
guage of a highly laudatory nature, ex- 
pressive of their full appreciation of the 
success he had achieved in furthering the 
interests of the Exchange, by the honest 
and faithful performance of his high 
office, rendering to him, thereby, ‘‘ only 
that which he had justly earned by his 
uniform exercise of superior ability, 


‘good judgment, deliberate courtesy and 


tact in the steady maintenance of the in- 
timate relations, both official and per- 
sonal, established and acquired by his 
dignified and influential position among 
them.” This was accompanied by fur- 
ther evidence of the personal respect of 
the committee in the presentation of a 
beautiful gold watch bearing a suitable 
and flattering inscription, 

After atrip of several months duration 
to Europe, with his family, Mr. Simmons 
was, in 1886, unanimously chosen Pres- 
ident of the Board of Education of New 
York city, with which he had been con- 
nected since 1881 as a commissioner. 
This position he held for five years and, 
judging by results, it would seem that 
Mr. Simmons had a special call in this 
large and important field of public use- 
fulness, chiefly in laboring for the im- 
provement and extension of the Public 
School System, and in advocating higher 
education and broadening the opportu- 
nities of those desiring to avail them- 
selves of that great privilege. Largely 
through his personal labors and influ- 
ence, the Legislature of New York was 
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induced, in 1888, to bestow collegiate 
rank and powers upon the Normal Col- 
lege of that city, while his personal influ- 
ence was remarkably successful in various 
ways in aiding and developing the suc- 
cess of the College of New York, in the 
welfare of which he took a warm in- 
terest. 

In January, 1888, Mr. Simmons was 
called to the Presidency of the Fourth 
National Bank of this city, succeeding 
Mr. O. D. Baldwin. When invited to 
accept this distinguished position, he 
did not know a single member of the 
Board of Directors, owned no stock in 
the corporation, and had never been in 
the bank. He was called to the presi- 
dency solely on the strength of his pub- 
lic record. The ‘‘ Fourth National” is 
one of the leading banks of the United 
States. It has a capital of $3,200,000, 
and its gross deposits are in the neigh- 
borhood of $30,000,000. The chief di- 
rection of this great institution is a 
weighty matter, and calls for exceptional 
skill in financial affairs, and the constant 
exercise of great tact and unimpeachable 
honesty. When it is ‘remembered that 
during his career of fully twenty years 
in Wall Street, Mr. Simmons never failed 
to meet a contract, had never been sued, 
and that, in financial circles, it was said 
that nothing whatever was known of him 
save what was to his ¢€redit, it is not sur- 
prising that a committee of conservative 
bankers should have urged him to ac- 
cept the presidency of the great: institu- 
tion they represented, which had absolute 
need, at its head, of a man of the very 
highest character and of the purest 
record. 

Precisely similar reasons prevailed in 
the selection of Mr. Simmons for the 
onerous and highly important office of 
liquidator of the American Loan & Trust 
Company of New York, to the receiver- 
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ship of which he has recently been ap- 
pointed. No one can better suit the 
highest requirements of the position, and 
those concerned with the affairs of the 
company may rest assured that whatever 
the outcome of the liquidation may be, 
the very highest professional and finan- 
cial talent is being devoted to the pro- 
tection of their interests. 

A Democrat in political faith, Mr. 
Simmons has on many occasions ren- 
dered important services to his party, 
although he has never been an office- 
seeker, and is not affiliated with ‘any 
‘*hall” or faction in the party. He has 
been active in public life for a number 
of years and has taken a prominent part 
in public affairs; but he has never held 
an office of emolument—always serving 
gratuitously. 

It is impossible, in the limited space 
at our disposal, to enumerate the vari- 
ous honors and distinctions, both award- 
ed and offered to Mr. Simmons, during 
his eminent business and public career, 
but our sketch would be incomplete 
did we not mention some of the more 
prominent positions filled by Mr. Sim- 
mons, in addition to those already de- 
tailed. 

Eminent to the highest degree has 
been Mr. Simmons’ elevation in the 
Masonic order which he entered in 1864, 
joining Mt. Zion Lodge No. 311 at Troy, 
and affiliating ten years later with Kane 
Lodge No. 454, N. Y. City, becoming 
Master thereof in 1877 and again in 
1878. After a five years seat in the 
Grand Lodge of New York State, he 
was unanimously chosen Grand Master 
in 1883, an unprecedently rapid ad- 
vancement. Mr. Simmons is also a 
member of Jerusalem No. 8, Royal Arch 
Masons and of Ceeur De Lion Command- 
ery, No. 23 Knights Templar, of which 
latter he was Eminent Commander in 
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1881; and he has filled the offices of 
District Deputy, Grand Master of the 
Sixth Masonic District, and of Grand 
Marshal. His final elevation to the 33d— 
the highest—degree im the craft, took 
place in September, 1885. 

In June of’ 1885, the University of 
Norwich, Vermont, conferred on Mr. 
Simmons the honorary degree of Doctor 
of Laws, in recognition of his dis- 
tinguished services in the cause of edu- 
cation. 

Mr. Simmons is a member of the Uni- 
versity, the Manhattan, the Players, 
the Lawyers’ and the New York Athletic 
<lubs, and of the St. Nicholas and 
New England Societies. He takes an 
active interest in benevolent matters 
and for many years has been a member 
of the Board of Managers of the N. Y. 
Infant Asylum. He is also a memberof 
St. Thomas’ Episcopal Church. 

Among many of the public honors 
sought to be conferred upon Mr. Sim- 
mons, but which he has been obliged to 
decline, was that of Mayor of New York 
city, the nomination for which has been 
repeatedly urged upon him, particularly 
in 1885, when his name was presented 
by the Business Mens’ Democratic Asso- 
ciation, during his absence in Europe. 
Another proposed honor was the Col- 
lectorship of the Port of New York, for 
which Mr. Simmons’ name was promi- 
nently mentioned in 1885, when his ap- 
pointment was strongly urged by public 
men and politicians of all shades, and 
indorsed by ex-Governor Samuel J. Til- 
den, whose closest personal friendship 
he enjoyed for many years. * 

As an orator it may be truly said that 
Mr. Simmons is ‘*‘to the manner born.” 
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His ideas and views upon any subject 
when given utterance, are framed in ex- 
quisite and appropriate language and 
delivered in a manly yet musical tone. 
He has a wonderful power in holding 
the attention of his auditors, and he in- 
variably wins their generous and un- 
stinted applause. He has frequently 
appeared before the public both as a 
writer and speaker and has always re- 
ceived the most flattering reception. 
On public, educational, masonic, and 
other topics, he has both written and 
spoken widely and influentially, and 
while the press notices of these have 
been invariably laudatory and fully pub- 
lished, many have also appeared in pam- 
phlet form, while several addresses on 
educational matters have been placed in 
wide and special circulation by the De- 
partment of Education. 

In concluding this sketch it may be 
said that from whatever point of view it 
may be regarded, Mr. Simmons’ career 
is a most successful one. His popular- 
ity is bounded by no business or social 
lines and is greatest where he is best 
known, In every position of trust that 
he has held, his executive ability and 
devoted attention to his duties have 
gained for him the reputation of an ad- 
mirable officer, His ample means make 
him entirely independent of salary and 
with the exception of his bank presi- 
dency all his official positions hitherto 
have been those in which honor has been 
the only emolument. He livesina style 
befitting his fortune and position in so- 
ciety, having a fine city mansion and a 
pretty country house, ‘‘ Stag’s Head,” at 
Lake George. 
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QUERIES AND REPLIES 


Bank’s Right to Retain Deposit. 


,ARKANSAS, March 14, 1891. 
Editor Banking Law Journat: 


Deak Sir:—Kindly favor us with an opinion 
with authorities on the question involved in the 
following: 

Bank discounts for AB Company several time 
acceptances of CD, who however dies before 
their maturity, with default in payment follow- 
ing. 

Liability of discounter being preserved, they 
are called on to care for the paper, but instead 
of responding request that we seek settlement of 
the CD estate, which however we do not care to 
do because of the delav incident thereto. AB 
Company continue business with us subse- 
quently selling out and preparing to go out of 
business. About this time we conclude to ap- 
propriate such amount as shall accumulate to 
the credit of said company on our books, to the 
payment of above mentioned discounts, but be- 
fore we have made such charge, we are served 
with garnishment in an action against said AB 
Company. Now, willthe fact that we merely 
failed to make a simple entry on our books 
transferring the amount fromthe account of AB 
Co, to the paper, subject the funds to process of 
attachment, or was our lien paramount as the 
matter actually stood, and to all purposes were 
not the funds as effectually applied to the paper, 
and therefore beyond the reach of the process 
mentioned as if the account had been literally 
charged and the debt canceled? . 

ARKANSAS, 


Answer.—Conceding, as the general 
current of authorities establish, that a 
bank has a right to charge the amount 
of its depositor’s matured indebtedness 
against his general balance of account, 


or to appropriate the amount of general 
deposit to the payment ot his indebted- 
ness, or to set-off his indebtedness 
against his right to the deposit, however 
we may choose to designate the right, 
the question is presented whether affirm- 
ative action on the part of the bank in 
the enforcement of its right, as for ex- 
ample, making a charge entry, is neces- 
sary to insure it as against an attaching 
creditor of the depositor. In other 
words, if before the bank actually makes 
a charge or appropriation, a garnishing 
creditor steps in and says: 

lI attach this deposit standing te the credit of A. B. 
for a debt which he owes me. True, you did have a 
right to apply it upon his indebtedness to you, but 
you have not exercised that right and I have got in 
ahead of you. 

Will the law sustain this contention 
and defeat the bank’s right to retain and 
apply the fund in satisfaction of its de- 
positor'’s indebtedness? Clearly not, we 
think. The bank is a debtor of the de- 
positor for the deposit, and in an action 
by him therefor, would undoubtedly 
have the right to set-off his debt to it, 
even though it had previously taken no 
affirmative action such as charge entry, 
in the appropriation or application of 
the deposit to the debt. And, having 
this right of set-off in an action by the 
depositor, it would likewise have the 
same right against his attaching cred- 
itor, who would acquire no greater right 
against the bank than the depositor 
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himself, But we are asked for ‘‘ opinion 
with authorities.” 

In Farmers’ Bank v. Gettinger, 4 West 
Va. 305, a debtor of the bank was sum- 
moned as garnishee by a creditor of the 
institution, and the question before the 


court was, whether it was competent for: 


the debtor, in whose hands the debt: had 
been attached by the creditor, to buy up 
the depreciated bank paper and to set it 
off against the debt due by him, after 
the attachment had been served. The 
court held not, but paper which the 
debtor had dona fide when the attachment 
was served, the court held could be set 
off. The court said; 


Upon the service of the attachment on the debtor 
the debt became fixed,and the attachment creditor ac- 
quired a lien on the debt in the hands of the garnishee, 
which could not be discharged but by payment or 
satisfaction. It could not be affected by after ac- 
quired set-off, but would be subject to the just and 


equitable set-offs which the garnishee might dona fide 
have at the time of the service of the attachment upon 
him. 





This establishes the right of a debtor 
to offset a debt owing by his creditor, 
sought to be taken by an attaching cred- 
itor of the latter. 


For an illustration of an attempt-to 
recover a deposit which had zof been ap- 
plied by the bank upon an indebtedness 
of the depositor, Marsh v. The Oneida 
Central Bank, 34 Barb. 298 may be cited. 
A depositor was indebted to a bank on 
a past due note, and the bank recovered 
judgment against him thereon. The 
depositor thereafter assigned his deposit 
to the plaintiff, who sued the bank 
therefor. The court held that the bank 
was a debtor for the money deposited on 
general account and had the right at any 
time to apply the amount in payment of 
a note of its depositor past due. This 
application, however, was optional with 
it. There was no obligation on the 
bank’s part to make the application. 
Omitting to make it before recovery of 
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judgment on the note did not affect its 
right to do so thereafter. But whether 
it made the application at all, was im- 
material. If not made, the bank was 
debtor of the depositor to the amount of 
the deposit, and the depositor was 

. debtor of the bank to the amount of the 
judgment, and the one constituted a 
legal, as well as an equitable set-off 
against the other and plaintiff, as the as- 
signee of a chose in action not nego- 
tiable, took subject to all legal as well 
as equitable rights of the bank against 
the depositor. oa 

These citations we deem sufficient to 
fortify the opinion above given that an 
attaching creditor of a depositor, taking 
no greater rights than the depositor 
himself has, is subject, in his claim on 
the deposit, to the bank’s right to set-off 
its depositor’s indebtedness against the 
balance owing by it, even though at the 
time of attachment, it had taken no 
steps to apply the amount in payment 
of the depositor’s debt. 


Payment of Non-negotiable Check— 
identification. 


First NATIONAL BANK, 
SHELBYVILLE IND., March 23, 1891. § 


Editor Banking Law Journatl: 
Dear Sir:—Enclosed is a form of check pay- 
able to bearer, John Doe. 
SHELBYVILLE, IND., March 23, 1891, 
FIRST NATIONAL BANK. 
Pay to bearer 


$10 
Dollars, 
Check-drawer. 


1. If it should be presented at the counter by 
Richard Roe, should I not require the endorse- 
ment of John Doe before paying it? 

2. Should John Doe present the check, he 
being a stranger, are we required to compel him 
to identify? C. W. CuLpertson, Ass’t Cas. 


Answer.—1. We defer consideration 
of the first question asked, for oppor- 
tunity to consider more fully. The 
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check, containing a direction to ‘‘ pay 
to the bearer, John Doe,” is not a direc- 
tion to pay to any bearer, but is a non- 
negotiable order, of the same legal effect 
as if the word dearer was omitted, and 
the bank had been directed to ‘ pay 
to John Doe.” Warrenv. Scott, 32 lowa, 
22. Not being negotiable, the interest- 
ing inquiry is presented whether the 
bank 1s under any obligation at all to 
pay to a transferee of John Doe, or 
whether it would have authority to pay 
one other than John Doe. In the hands 
of Richard Roe, the check would be sub- 
ject to equities between drawer and 
payee. Would there be any risk taken 
by the bank, if it should pay Richard 
Roe, transferee? 

The question of the bank’s obligation 
or authority to pay transferees of non- 
negotiable orders of its depositor, made 
payable to a named payee only, we think, 
will interest many readers, and the in- 
quiry submitted is deferred for fuller 
consideration. 
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2- A bank should. require identifica- 
tion before paying money to a stranger, 
the payee of a check, for its own pro- 
tection. If it omitted this precaution, 
and mistakenly paid a check to one other 
than the payee named, it could not 
charge its depositor with the amount. 
The payment would not be according to 
his order, or authorized. 


Carnishment of Deposit Represented 
by Certificate. 


BANK OF PIEDMONT, ) 
PrepmMont, ALA., March 21, 1891. § 
Editor Banking Law Journal: 


Dear Sir:—Suppose a customer leaves with 
his bank a sum of money and receives a certifi- 
cate of deposit therefor. In case of garnish- 
ment for debt, does the bank have to answer the 
same as if the money was on open account? 

E. W. LepBetrter, Cas. 

Answer.—Ordinarily, not. For other- 
wise, assuming the certificate negotiable, 
the bank might have to pay twice, once 
to the attaching creditor, and again to 
a bona fide holder of the certificate to 
whom it had been transferred. 


CURRENT NEWS AND TOPICS. 


Tue KeEysTONE NATIONAL BANK of Philadel- 
phia has been forcedtosuspend. The bank suf- 
fered from the effects of a run on it last Decem- 
ber, and the repayment to the clearing-house of 
a large amount of loan certificates kept the cash 
reserve below the average required by law, since 
that time. The depositors, it is said, will get 
their money in full, but the stockholders will 
suffer. 

y * 
* * 

Tue Hen. Wittts S. PAINE has submitted an 

admirable argument to the Committee on Ways 


and Means of the New York Assembly in oppos- 
ition to the proposed bill before that body taxing 
savings banks. We regret inability, for lack of 
space, to do more than announce this production. 
Such taxation, it is shown, would be neces- 
sarily inequitable; the policy of the state should 
be to foster rather than discourage thrift among 
the people; and if the pecuniary result were not 
to be considered, the moral result in discouraging 
habits of industry and economy cannot be over- 
drawn. ‘* Savings institutions especially are to 
be conserved as barriers to the increase of com- 
munism.” 
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The Washington National Bank of New York 
‘City, organized only a short time ago, has been 
‘taken charge of by a national bank examiner at 
the instance of the directors. Bad judgment of 
the president in making loans, by which the 
capital has been reduced one-half, is the cause. 

* 
* * 

We desire through these columns to express 
our sincere thanks to numerous subscribers for 
their kindness in complying with our request 
and sending on the names of attorneys and 
others who, in their judgment, might be inter- 
ested in the work, to enable us to place the Jour- 
NAL before them. It is highly gratifying to know 
that so many really take a personal interest in 
the success of the JOURNAL, and we hope that fu- 
ture efforts will merit their continued apprecia- 
tion. 


as 
* * 


Some time ago we made a suggestion, which 
has been adopted in some cases, that banks 
compliment their attorneys by presenting them 
with a subscription to the JouRNAL. That this 
is a good one and deserves favorable considera- 
tion is evidenced by the following communication 
recently received: 

THE FIRST NATIONAL BANK. 

Cumberland, Md., March 21, 1891. 

Dear Sir: 

Please send the BANKING LAW JOURNAL 
beginning with the first number (Vol. 1 No. 1) to the 
address given below and enter his name as a sub- 
scriber. Send bill for same to this bank for payment. 
Mr. R—— is the attorney of this bank, and this sub- 
scription is the result of your very excellent sugges- 
ition of banks thus complimenting their attorneys. 

Very Truly Yours 
ROBT. SHRIVER, Pres’t. 


* 
* 

A View oF BANK OFFIcIALs’ RESPONSIBILITY. 
-—In view of the numerous instances of people 
losing their money by incompetent or scoun- 
drelly management of banks and trust com- 
panies, the question may soon be seriously dis- 
cussed by legislatures whether presidents of 
banks and their directors should not one and all 
be compelled to give substantial security to help 
reimburse innocent depositors in the event of a 
collapse. Throughout this country there are 
altogether too many instances of corporations 
playing fast and loose with the hard-earned 
Savings intrusted to their care, and the more 
safe-guards that are thrown about them the bet- 
ter will it be for the people.—From the Epocn. 
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SUING THE DIRECTORS OF THE AMERICAN LOAN 
& Trust Company.—Papers have been prepared 
in a suit against the directors of the bankrupt 
American Loan & Trust Company, which re- 
cently was placed in the hands of J. Edward 
Simmons, as receiver. The plaintiff is J. Rhine- 
lander Dillon, a stockholder of the defunct insti- 
tution in the sum of $2,333.75, the market price 
of twenty shares at the time of his purchase. 
The defendants, comprising all of the Board of 
Directors in office at the time of the trust com- 
pany’s collapse, are Thomas C., Platt, Secretary 
of the Navy Benjamin F. Tracy, Heman Clark, 
Granville P. Hawes. George A. Evans, John I. 
Blair, Payson Merrill, George P. Slade, O. D. 
Baldwin, John L. Macauley, George S. Hart, 
Wallace C. Andrews, William P. Andrews, 
Jules Aldige, John D. Kinney, James T. Thurs- 
ton, Charles Parsons, John S. Silver and 
Thomas F. Goodrich. 

Mr. Dillon in his complaint substantially 
charges these Directors with squandering the 
$2,333.75 he paid to the company for stock, as 
well as other money paid by others for other 
stock, thereby rendering his stock, and inci- 
dentally all other stock, valueless. It was 
through their negligence, he alleges, that the 
company’s money was loaned to irresponsible 
persons on securities that after the collapse were 
found to be valueless as collateral. Mr. Dillon 
is quoted as saying: 

‘IT am going to let the courts inquire into 
this. These directors will all be called on the 
witness stand, and there, in the presence of the 
books of the company, which we intend to get 
access to by order of court, they will, it seems 
to me, have to admit that they were either fools 
or worse. .It is about time that stockholders 
who put good money on investment in appar- 
ently sound institutions should understand how 
far they can look to the Directors for protection. 
Secretary of the Navy Tracy, one of the Direc- 
tors, when on the bench of the Court of Ap- 
peals of this State, held that the Directors of the 
Fishkill Bank were liable for all losses of stock- 
holders due to their negligence. Therefore, all 
we must show is negligence. Can’t we? Well, 
my suit is based on an allegation of negli- 
gence.” 


* 
* * 


Iowa BANKERS’ CONVENTION.—The next con- 
vention of the Iowa Bankers’ Association will be 
held at Sioux City, June-oth, roth and 11th next 
and will exceed in interest and profit any yet 
held. Many important questions of which the 
past year has been prolific, will be presented for 
discussion, and a number of interesting ad- 
dresses have already been promised by gentle- 
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men prominent in banking circles. The plans 
and purposes of the lowa Bankers’ Association 
are important to every financial institution ia 
Iowa, and the Association affords to the bankers 
of Iowa a channel through which to extend their 
acquaintance, promote harmony and good feel- 
ing between local banks, and cure abuses to 
which the banking business is subject, as well 
as to secure uniformity of action, promote the 
financial interests of the State, and prevent un- 
wise legislation. We have the personal assur- 
ance of the Secretary, Mr. J. M. Dinwiddie, that 
the coming convention will be in all respects a 
splendid one, and the bankers of Sioux City will 
help to make it such. Every Iowa banker 
should avail himself of this opportunity for 
pleasure and profit, and by his personal attend- 
ance contribute to the general good. 


* 
* * 


PROPOSED PRIVATE BANKING LEGISLATION IN 
MIcHIGAN.—On February 3d, the following bill 
to prohibit the use of the term ‘‘Bank,” ‘‘Banker,” 
or ‘‘Bankers,” to designate ‘the business carried 
on by any person or persons, firm or corporation, 
other than corporations organized under the 
banking law of this State or of the United States 
was introduced in the State Senate. 

Section 1. That any person, persons, firm or 
corporation, engaged in the business of buying 
or of selling current or uncurrent money, or 
bank notes, or in the exchange thereof, or in the 
buying or selling exchange, or in the exchange 
of coins, or in the receiving of deposits of money, 
or bank notes, or in the tiscounting of notes, or 
bills of exchange, unless incorporated under the 
banking laws of this State or of the United States, 
are prohibited from using the words ‘‘Bank,” 
“Banker,” or .‘‘Bankers,” upon their signs, 
checks, drafts, books, or letter heads; neither 
shall any such person, persons, firm or corpora- 
tion advertise or put up signs, or use any device 
or contrivance whatever tending to convey the 
impression that the place of business of such 
person, persons, firm or corporation is an organ- 
ized bank; but in all such cases such person, 
persons, firm or corporation, if they advertise at 
all, must use their individual or firm name, and 
state in such advertisement the names of every 
member of such co-partnership or firm. 

Sec. 2. In case any person or persons, or offi- 
cers of any corporation shall violate any of the 
provisions of this act, they-shall be deemed 
guilty of a misdemeanor, and on conviction 
thereof, shall be punished by a fine of fifty dol- 
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lars for each offense, or by imprisonment in the 
county jail for not more than ninety days, or 
both fine and imprisonment, at the discretion of 
the court. And each day during which such 
words ‘‘Bank,” ‘‘Banker,” or ‘‘Bankers,” is used. 
in violation of the provisions of this act, shall be 
deemed to constitute a separate offense. 

Sec. 3. The Commissioner of the Banking 
Department shall, when his attention is called 
to violations ot any of the provisions of this act, 
with the concurrence of the Attorney-General, 
institute proceedings for the punishment of all 
offenses under this act, and for the collection of 
all fines imposed. All suits or proceedings for 
the violation of any of the provisions of this act,. 
shall be first commenced in the county in which 
the pvusiness office of said person or firm is 
located. 

Sec. 4. All acts and parts of acts inconsistent 
with the provisions of this act, are hereby re- 


pealed. 


* 
* * 


PRIVATE BANKING IN SouTH Dakota.—A dis- 
patch from Yankton, under date of March roth, 
says: Private banks cannot do business in South 
Dakota after August 1. A measure to this effect 
was put through the Legislature during its 
closing hours. All banks must be incorporated 
after that date. The law provided that the low- 
est amount of capital stock of any bank shall be 
$10,000, and this only in towns of less than 2,000 
inhabitants. It is fixed at $25,000 for towns 
having thore than 2,000 and less than 5,000 in- 
habitants, and $50,000 for towns having more 
than 5,000 population. Private banks have been 
started in this State with less than $1,000 capital 
and have done business entirely with the funds 
of their depositors. Several banks of this kind 
failed during last year for amounts ranging from 
$5,000 to $50,000 each. 

*"* 

Nore. Inquiries from Russell, Kan. and Blue 
Earth City, Minn. The decision of the Supreme 
Courtof Texas upon the subject of conflict of in- 
terest and usury laws, published in the March 
Ist issue at page 138, reviewing the cases seems 
to present the law with sufficient clearness to ob- 
viate the necessity of specific answers to 
questions submitted before publication of that 
decision. Those inquiries, therefore, will not 
be specially considered. If doubt still exists 
regarding any branch of the interest laws 
of the different-states, and the validity of con- 
tracts, thereunder, prompt consideration will be 
given to inquiries submitted. 




















